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Letter from the P r e s i d e n t
President Julie A. Bauer
Winston & Strawn, LLP

Greetings to the Members of the
Seventh Circuit Bar Association. I
welcome you to another issue of The

Circuit Rider and another bar year.

Those of you who joined us in Indianapolis
in May experienced first-hand the excellent
programs planned by Past President
Christopher Scanlon and his team. We were treated to
appearances by former Senator Richard Lugar at lunch and Chief
Justice John Roberts, along with Circuit Justice Elena Kagan at
our annual dinner. We heard interesting and thought-provoking
discussions about the future of legal education and the prospects
of filling judicial vacancies. As always, we enjoyed
opportunities for bench and bar to get to know each other, and
appreciate each other’s perspectives on the judicial system, a
little better.

Happily, several vacancies in our circuit have been filled recently.
We welcome Judges Sara Ellis and Andrea Wood in the Northern
District of Illinois and Colin Bruce in the Central District of
Illinois. Manish Shah has been nominated for the remaining
vacancy in the Northern District of Illinois. However, one seat
on the Court of Appeals remains vacant, as do two seats in the
district courts in Wisconsin, and two vacancies are expected in
downstate Illinois in the coming months.

The new bar year began with a celebration of women lawyers.
Along with the Illinois State Bar Association, under the leadership
of my colleague Paula Hudson Holderman, we sponsored “30
Female Blackstones Gather in Chicago,” a commemoration of
the first national gathering of women lawyers. The gathering took
place in Chicago in 1893 in conjunction with the World’s Fair.
A group of professional women (lawyers, doctors and teachers)
excluded from participating in the fair formed the Queen Isabella
Association, which erected a clubhouse just outside fair grounds
and in August 1893, held a 3-day law conference attended by
30 women lawyers. For more about the 1893 conference and
our celebration of its 120th anniversary, I hope you will read
Prof. Gwen Jordan’s fascinating article in this issue. 

In November, we will celebrate the new chief judges in our
courts at two events. On November 5, the Association, along
with the Chicago Bar Association, will host a luncheon honoring
Chief Judge Ruben Castillo of the United States District for
the Northern District of Illinois and Chief Judge Diane Wood
of the Seventh Circuit Court of Appeals. And on November 18,

the Association will host a reception for Chief Judge Wood,
beginning at 3:30 p.m. in the James Benton Parsons Courtroom at
the Dirksen Federal Building. More information about these
events can be found on our website. 

On February 20-21, 2014, our sister organization, the Seventh
Circuit Bar Association Foundation will present a two-day
symposium entitled “Rethinking the War on Drugs.” It will
explore competing views of one of the most hotly debated public
policy issues today –  the War on Drugs and the ramifications of
changing the way we fight that war – drawing on public policy
experts, physicians knowledgeable about addiction, economists,
judges, journalists and state and local officials. It promises to
be a first-rate event. CLE credit will be available.  

Of course, the Association’s major task is the planning and
production of our annual meeting. Our 63rd Annual Meeting
will be held on May 11-13, 2014 at the Radisson Blu Aqua in
Chicago, designed by the acclaimed Jeanne Gang of Studio
Gang Architects and located just north of Millennium Park in
Lakeshore East. Our Sunday evening reception will be at the
Museum of Broadcast Communications, a fun venue for anyone
who has ever watched TV or listened to the radio. Solicitor
General Donald Verrilli, Jr. will speak at our annual dinner, and
we will be joined once again by our Circuit Justice Elena Kagan.
We are planning plenary sessions on the federalization of state
crimes, the impact of the move away from the billable hour
and dealing with the pro se litigant. We will have break-out
sessions of interest to civil, criminal and bankruptcy practitioners.
Please mark your calendars now and watch your e-mail for
announcements on hotel reservations and conference registration.

Finally, Magistrate Judge Jeffrey Cole and his committee have
put together another excellent issue of The Circuit Rider. I know
that you will enjoy articles on our new Chief Judges in the Seventh
Circuit and the Northern District of Illinois, Senator Lugar’s
concerns about the current state of the confirmation process of
federal judges – a matter that affects every one of us – a top
trial lawyer’s invaluable experience as a juror, the Seventh
Circuit’s long overdue interment of the “self-serving” objection
in summary judgment cases, the lessons learned by a young
Jenner & Block associate in preparing for and arguing his first
Seventh Circuit Appeal, the intricacies of and pitfalls in pleading
a RICO case, the significant changes about to take effect under
Rule 45, Fourth Amendment issues in the Seventh Circuit, how
30 women lawyers changed the course of the National’s legal
and social history in 1893, how to seal portions of the record
on appeal, and the extraordinary life lessons that all lawyers
can learn from the example of Felicia Presser, a young lawyer
who passed away all too soon.

I look forward to seeing you at one or more of our events
planned for this year. For now, enjoy your Circuit Rider.
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As of October 1, 2013, the Seventh Circuit Court of Appeals has been under the leadership of a

new chief judge — Diane P. Wood. Chief Judge Wood became the 13th circuit judge to hold the title

at the Chicago-based federal appellate court, replacing her colleague, Judge Frank Easterbrook, who

had held the position since November 2006. This got me wondering. How does one become a chief

judge of a federal appellate court? And what are a chief judge’s duties?

We’ll get to the answers to those questions in a moment, but first a little background about Chief

Judge Wood. After graduating from the University of Texas at Austin School of Law in 1975, Wood

clerked for Judge Irving Goldberg of the Fifth Circuit Court of Appeals, and then after that for Justice

Harry Blackmun of the U.S. Supreme Court. She later worked briefly for the U.S. State Department on

issues relating to international investment, antitrust, and technology transfers. From there, she took 

a job with the law firm of Covington & Burling, where she continued an antitrust and commercial

litigation practice until 1980. She then served on the Georgetown University Law Center faculty.  

Continued on page 3

*Brian J. Paul is a partner in the appellate group of Ice Miller LLP in Indianapolis and an Associate Editor (Indiana co-chair) of the
Circuit Rider. This article is simultaneously appearing in the current version of the Appellate Advocate, the publication of the Indiana
State Bar Appellate Practice Section. It is published here with the permission of the Appellate Advocate's editor in chief.

THE SEVENTH CIRCUIT COURT OF APPEALS GETS

A New Chief Judge
By Brian J. Paul*
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Continued from page 2

In 1981 she joined the faculty at the University of Chicago Law

School, where she would eventually become an associate dean.

Then, from 1993 until 1995, she served as deputy assistant attorney

general in the Antitrust Division of the U.S. Department of Justice

with responsibility for the Division’s international, appellate, and

legal policy matters. The University of Chicago Law School Website,

available at http://www.law.uchicago.edu/faculty/wood-d (this

and all other websites cited here were visited Oct. 9, 2013);

Biographical Directory of Federal Judges, available at

http://www.uscourts.gov/JudgesAndJudgeships/BiographicalDi

rectoryOfJudges.aspx.

Finally, on March 31, 1995, President Bill Clinton nominated Wood

to serve on the United States Court of Appeals for the Seventh

Circuit. She was confirmed unanimously by the United States

Senate and received her commission on June 30, 1995. In addition

to serving as a federal judge, she remains a Senior Lecturer at

the Chicago Law School. Chief Judge Wood’s research interests

include antitrust, federal civil procedure, and international trade

and business. Id.

Dubbed “an unflinching and spirited intellectual counterweight to

Judges Posner and Easterbrook,” Neil A. Lewis, “Potential Justice

Offers a Counterpoint in Chicago,” N.Y. TIMES (May 11, 2009),

available at http://www.nytimes.com/2009/05/12/us/politics/12wood.html,

Judge Wood was widely considered a leading candidate for a seat

on the U.S. Supreme Court, both in 2009 after Justice David Souter

retired and in 2010 following Justice John Paul Stevens’ departure.

She has penned some of the Seventh Circuit’s most notable

decisions in recent years. In one of her more controversial

opinions, National Organization for Women, Inc. v. Scheidler,

267 F.3d 687 (7th Cir. 2001), Judge Wood wrote for a panel

that affirmed a permanent nationwide injunction against certain

abortion protestors for violating the Racketeer Influenced and

Corrupt Organizations Act, more commonly known as “RICO.”

The Supreme Court later reversed.  537 U.S. 393 (2003). Writing

for the majority in United States v. Warner, 498 F.3d 666 (7th

Cir. 2007), she upheld the criminal conviction of former Illinois

Governor George Ryan and his associate, Lawrence Warner.

And, to give just one more example, in Bloch v. Frischolz, 533

F.3d 562 (7th Cir. 2008), where the issue was whether an

action for religious and racial discrimination could go forward

under the Fair Housing Act, Judge Wood filed a dissent, which

later became the basis for a unanimous en banc opinion, 587

F.3d 771 (7th Cir. 2009).

So how did Judge Wood become Chief Judge Wood? The U.S.

Code provides the answer. A vacancy in the office of chief judge

of a U.S. Court of Appeals is filled by the judge on the court who

(a) is senior in commission, (b) is 64 years of age or younger, (c)

has served at least one year as circuit judge, and (d) has not

previously served as chief judge. 28 U.S.C. § 45(a)(1). Judge

Wood meets all of these criteria. Had she not, the title would have

belonged to the youngest circuit judge in regular service for

one or more years and who was at least 65 years old. Id. §

45(a)(2)(A). And in the event no circuit judge had met those

qualifications, the responsibilities of chief would have belonged to

the circuit judge in regular active service who was senior in

commission and who had not served previously as chief judge.

Id. § 45(a)(2)(B).

Given these criteria, certain members of the court who, though

they have been on the court longer than Judge Wood, did not

qualify to serve as chief judge. Among the judges who had not

already served in that position, Judge Michael Kanne had the

most seniority, beating Judge Wood’s time on the court by about

eight years. But because he is older than 64, he was ineligible

for the job. The same is true for Judge Ilana Rovner. Although

she was appointed to the court nearly three years before Judge

Wood, because she exceeds the age limitation, she, too, was

ineligible to serve as chief judge.

Continued on page 4

3
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A New Chief Judge
Continued from page 3

A chief judge’s term is limited to seven years unless there is a

delay until another judge becomes eligible for the spot. Id. §

45(a)(3)(A). What’s more, no judge may serve as chief after

becoming 70, again that is, unless no other judge is immediately

eligible to assume the title. Id. § 45(a)(3)(C). Chief Judge Wood

was born on July 4, 1950, making her 63 years old as of this

writing. She therefore is eligible to serve as chief judge for just

shy of a full seven-year term.

During that term, then, what will be Chief Judge Wood’s

duties? By statute, she presides at all arguments in which she

is a panel member, as well as at en banc hearings. Id. § 45(b).

She also presides over meetings of the circuit judicial council,

which consists of both appellate and district court judges, 28

U.S.C. § 332, and she supervises the appointment of bankruptcy

judges, see 28 U.S.C. § 152. Furthermore, she has responsibility

for authorizing the appointment of visiting judges. (Judge

Easterbrook, for example, made it a point during his stint as

chief to invite district court judges from within the Seventh

Circuit to hear cases alongside their appellate court colleagues.)

Chief Judge Wood is also responsible for reviewing complaints

of judicial misconduct and disability. 28 U.S.C. § 352; see

generally RULES FOR JUDICIAL-CONDUCT & JUDICIAL-DISABILITY

PROCEEDINGS (adopted Mar. 11, 2008). She will serve as liaison

to the Judicial Conference of the United States, the administrative

policymaking arm of the federal courts, and to other organizations,

such as the Seventh Circuit Bar Association. And, if all of that

were not enough, she must also ensure that laws, regulations,

and court policies are followed; monitor court caseloads; develop

and implement court plans; supervise the clerk of court; oversee

local rulemaking; review court budgets and court spending;

oversee space acquisition, alterations, and construction; ensure

court security and emergency preparedness; appoint and serve

on court committees; file reports and plans in a timely manner

with the circuit judicial council, the Administrative Office of

the U.S. Courts, and other entities; and communicate as

necessary with the U.S. Marshals Service, the Office of the

United States Attorneys, and other federal government agencies.

See generally U.S. Courts Website, “On Being Chief Judge,”

THIRD BRANCH NEWS (Feb. 2009), available at

http://www.uscourts.gov/news/TheThirdBranch/09-02-

01/On_Being_Chief_Judge.aspx.

In much of this work, Chief Judge Wood will no doubt rely

heavily on long-time Circuit Executive Collins Fitzpatrick, as

well as his counsel, Don Wall; the clerk of court, Gino Agnello;

and other highly capable appellate court staff members. Still,

the additional duties she now has are considerable — duties

she assumes with no increase in pay and with what is likely to

be only a slight decrease in caseload. By every indication, she

is more than up to the task.

Get Involved!

Interested in becoming more involved in the Association?

Get involved with a committee! Log on to our web site at

www.7thcircuitbar.org, and click on the “committees”

link. Choose a committee that looks interesting, and

contact the chair for more information.
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Justice Stevens, reflecting on the extraordinary fact that only nine Justices in the history of the

Supreme Court served longer than he, remarked: “I hadn’t thought about it that much, but whenever

anybody brings that up, I find it amazing. Time just goes by so fast.” And so it does! It seems like just

yesterday that James Holderman succeeded Charles Kocoras as Chief Judge of the United States

District Court for the Northern District of Illinois. And now, Judge Holderman’s seven-year term has

come to an end. On July 2, 2013, Ruben Castillo was publicly sworn in as the new Chief Judge.

Judge Castillo earned a bachelor’s degree in political science in 1976 from Loyola University in

Chicago – the first member of his family to graduate from college. To get there, however, was anything

but easy. He worked nights as a clerk at the Illinois Circuit Court of Cook County to put himself

through school. While at Loyola University, and later at Northwestern University Law School, he

worked full time at night bond courts, often until 3 a.m. at the criminal courthouse at 26th and California 

Continued on page 5

*Jeffrey Cole is a United States Magistrate Judge in Chicago and is the Editor-in-Chief of the Circuit Rider.

The Changing 
of the Guard
IN THE NORTHERN DISTRICT OF ILLINOIS

By Jeffrey Cole*
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and in the dismal courtrooms above the old police

headquarters at 11th and State. But nothing could deter him

from the decision he made to become a lawyer – a decision he

had made while at Gordon Technical High School. In fact, he

was so sure he wanted to be a lawyer that he posted a sign on

his bedroom door reading, “El abogado Castillo” — “The

Attorney Castillo.”

After graduating from Northwestern Law School, Judge Castillo

was hired as an associate at Jenner & Block. From there, he

caught the eye of Dan Webb, who hired him as an Assistant

United States Attorney in Chicago, where he had a distinguished

career prosecuting criminal cases. After several years, he left

to become the Director and Legal Counsel for the Mexican

American Legal Defense Fund, then in 1991, he became a

partner at Kirkland & Ellis. In 1994, he was appointed to the

federal bench in Chicago. He was 39 – one of the youngest

District Judges ever appointed to the federal bench. And he

was the first Latino federal judge in Chicago.

Judge Castillo’s story is the embodiment of the American

dream. His father came from Mexico; his mother was of

Puerto Rican decent. He grew up near Grand and Ashland in

the West Town neighborhood. Reflecting on his childhood,

Judge Castillo often emphasizes how his involvement in hockey

kept him on the straight and narrow, when many of the kids in

his neighborhood ended up going to prison. The Judge often

jokes that he didn't have time to get into trouble because he

was always playing hockey. 

His parents, like so many immigrant parents, adored the

United States, and they passed that feeling onto their son. They

instilled in him the importance of education and hard work and

sustained effort. His mother played an indispensable role in

Judge Castillo’s childhood and his ultimate view of the world.

She was, he has said, a ball of energy and a constant source of

emotional support, bringing food to his room so that he could

study uninterruptedly. And with every meal came a renewed

portion of love and commitment and a promise that she would

always be there no matter what. (Unfortunately, she passed

away several years ago). 

From his mother and father, Judge Castillo also learned

patience, balance and optimism. They were fond of reminding

him that no matter how bad things seemed at the moment, they

could always be worse. These are values and life lessons that

shaped Judge Castillo and that he and his wife Sylvia have passed

on to their children, Francisca and Roberto, who joked at his

father’s swearing-in that when he fell short in some respect,

his father would just look at him and calmly say, “Son, that

leaves a lot to be desired.”       

At his swearing-in ceremony, Judge Castillo spoke reverentially

of his parents and of the extraordinary sacrifices they had

made for him – sacrifices without which, Judge Castillo

unhesitatingly said,  he would not be where he is today. And

then, in what might have been the most touching part of the

ceremony, Judge Castillo’s 88 year old father – beaming with

pride – helped his son put on his robe.

The Northern District of Illinois is the third largest District in

the country, after New York and California. The administrative

responsibilities of a Chief Judge in these Districts are extensive.

Judge Castillo brings to his new duties precisely the right mix 

Continued on page 7
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of skills needed for the job in the current tumultuous climate in

which federal courts operate. Judge Castillo takes over the court

amid concerns over cutbacks resulting from sequestration and

budget cuts. 

During an interview shortly after his induction as Chief, Judge

Castillo spoke about the competition for money in the face of

constant cuts to the federal courts’ budgets. The fiscal problems

that have already caused such concern here and around the

country will be paramount on the list of challenges facing the

new Chief. As he put it recently, “I do not want to preside over

the dismantling of this court.” And if anyone is up to the problems

facing our courts it’s Ruben Castillo. In fact, it was he who is

largely responsible for squelching the plan to eliminate security

in our courthouse (and others) at night and on the weekends. 

To his new job Judge Castillo brings keen intelligence,

matchless administrative skills, and unlimited energy.

Recently, Judge Castillo was the featured speaker at the Annual

Installation Luncheon of the Chicago Chapter of the Federal Bar

Association on October 15, 2013. The speech was courageous

and revealed Judge Castillo’s sense of history, his abiding love of

country, his dedication to our Court and the entire “court family”

and his ire over the impasses in Congress, with their threats to the

public weal. With genuine sadness, he questioned how a Nation

that had sent its sons and daughters to Europe and the Pacific in

defense of freedom could find itself in its current situation. No

one who heard that speech came away unmoved. Indeed, it was

the common consensus that our new Chief is a worthy successor

to Chief Judges Holderman and Kocoras and all those great

Chiefs who preceded them. 

Judge Castillo has been widely quoted as saying that while he

takes a great deal of pride in representing his Latino community

on the bench – especially if it gives hope to kids growing up in

the same types of neighborhoods he did – it is his fondest hope

that his ethnicity will be a but a footnote, and that “history will

bear out that I was just a good chief judge, and not a Latino

chief judge.” One can be assured of little in life, but on this

score, Judge Castillo need have no concerns.

At the reception held for the Judge at Kirkland & Ellis

following the swearing-in ceremony, I asked his father, “In

your wildest dreams, could you ever have imagined something

like this happening?” He paused, smiled with intense pride,

and said, “Only in America.”

Send Us Your E-Mail
The Association is now equipped to provide many 

services to its members via e-mail. For example, we 

can send blast e-mails to the membership advertising

up-coming events, or we can send an electronic version

of articles published in The Circuit Rider. 

We are unable to provide you with these services, 

however, if we don’t have your e-mail address. Please

send your e-mail address to changes@7thcircuitbar.org.
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Ithank the Seventh Circuit Bar Association and the Seventh Circuit Judicial Conference for this

opportunity to address your annual joint meeting. It is a great pleasure to be with so many friends

who have served our country and our state. As a Hoosier, I have always been proud of the Seventh

Circuit’s contributions to American jurisprudence and to the well being of Indiana.

Since leaving office, I have been fortunate to become affiliated with several universities and organizations

that give me a chance to continue my public service in a more scholarly and analytical format. Among

these are the University of Indianapolis, Indiana University, Georgetown University, the German Marshal

Fund, and the Center for Strategic and International Studies. Additionally, three weeks ago we announced

the formation of The Lugar Center in Washington, D.C. This is a new non-profit organization through

which I hope to continue my work in several specific policy areas, especially containing the spread of

weapons of mass destruction, advancing global food security, and achieving more effective foreign

assistance practices. The Center also will be dedicated to promoting a more bipartisan process within

our government. 

It is this element that I wish to address today, especially in relation to the construction of our court

system and the confirmation of Federal judges by the Senate.

Continued on page 9

*Senator Lugar served as a United States Senator from Indiana from 1977 to 2013. During Senator Lugar's tenure, he served as
Chairman of the Senate Committee on Foreign Relations from 1985 to 1987 and from 2003 to 2007, serving as the ranking member of
the committee from 2007 until his retirement in 2013. Senator Lugar also twice served as Chairman of the Senate Committee on
Agriculture, Nutrition and Forestry, from 1995 to 2001 and briefly again in part of 2001. Much of Senator Lugar's work in the Senate
was toward the dismantling of nuclear, biological, and chemical weapons around the world, co-sponsoring his most notable piece of
legislation with Georgia Democrat Sam Nunn: the Nunn-Lugar Act.

He is also its longest-serving Senator in Indiana's history, and until his departure from the Senate, was the most-senior
Republican member.

Address to the Seventh
Circuit Bar Association
A N D T H E S E V E N T H C I R C U I T J U D I C I A L C O N F E R E N C E
A N N U A L J O I N T M E E T I N G

By Senator Richard G. Lugar*

[Editor’s Note: In his trenchant speech to the Seventh Circuit Judicial Conference, Senator
Lugar warned of the increasing politicization of Senate confirmation hearings of federal
judges and the dangers to the federal courts if this unfortunate trend continues]
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During my 36 years in the Senate, I witnessed a great number

of changes in our government, but few were as profound as the

change in attitudes toward the process of confirming Federal

judges.

For most of our nation’s history, judicial confirmations in the

Senate rarely resulted in even a dozen negative votes against a

nominee. Prior to 1955, Supreme Court nominees almost never

testified before the Senate as part of their confirmations. This

was true of Indiana’s own Sherman Minton, who was confirmed

without controversy despite declining to appear before the Judiciary

Committee following his nomination by President Truman. 

When I began my Senate service in 1977, judicial confirmation

hearings had become standard practice, but the vast majority of

them were not the tense affairs we witness today. I recall that one

of the Federal judges that I championed in the 1980s was asked just

two questions at his Judiciary Committee hearing, the second of

which was: “Dick Lugar said you will be a good judge -- are you

going to be a good judge?” The nominee quickly answered yes

and the hearing was gaveled to a close. 

Expectations changed significantly as a result of the battle over

the Supreme Court nomination of Robert Bork. The unprecedented

involvement of outside interest groups in the nomination process

and the degree to which opponents attempted to portray the

nominee’s judicial opinions as character flaws signaled a new

era in judicial confirmations. After the failure of the Bork

nomination, Presidents were on notice that a no-holds-barred

fight against any judicial nominee was a possibility. The Bork

experience also guaranteed that all subsequent Supreme Court

nominations would feature adversarial questioning during

confirmation hearings. 

But although the Bork nomination clearly was a watershed event,

the norms against overt politicization of judicial nominations

remained powerful. Few Senators sought to derail Federal

judicial appointments without an extraordinary reason, and

most Senators still began the confirmation process with the

presumption that they would support a nominee unless information

arose to convince them otherwise. 

Over the last quarter century, however, this norm gradually has

degenerated. I attribute this primarily to the ability of outside

political forces on both sides to monetize partisanship through

the use of cable news, the internet, and social media. Information

technology has enabled many more commentators to successfully

market at very low cost a strident viewpoint to vast numbers of

adherents. Such operations find judicial nominations to be especially

useful targets, because it is easier to personalize attacks against

human beings than abstract policies. In addition, judicial nominees

who already have served on the bench usually have records rich in

controversial detail that can be manipulated or exploited. 

For prospective Federal judges, this evolution to a highly partisan

norm has meant far more contentious confirmations, longer

waiting periods between their nomination and confirmation,

and much closer Senate confirmation votes than in the past. 

The new norms against politicizing judicial nominations can

be observed in the Senate votes on the four most recent Supreme

Court Justices to be confirmed. Chief Justice Roberts received

22 negative votes in the Senate; Justice Alito received 42,

Justice Sotomayor received 31, and Justice Kagan 37. 

All four of these Supreme Court Justices possessed strong

qualifications and high moral character. Each of them

demonstrated skill and a judicial temperament in their

confirmation hearings. My own sense is that had they been

nominated in the atmosphere of the 1990s, the negative votes

against these Justices would have been in the single digits. Had

they been nominated in the pre-Bork era, their confirmations

would have been unanimous or close to it. Yet between 2005

and 2010, roughly one half to four-fifths of the opposing party

in the Senate voted against the nominations of all four justices.  

What these numbers tell us is that most Senators no longer

apply a non-political standard to their vote on nominees to the

Supreme Court. The straightforward reason for this is that it is

no longer good politics to do so. If you polled Senators today,

you would find agreement that casting a vote for a Supreme

Court Justice nominated by a President of the opposing party

carries extreme political risks and almost no political benefits.

During my 2012 primary campaign, we operated a vigorous phone

bank through which volunteers made well over a million calls to

Hoosier Republican households. These volunteers were able to

engage roughly a quarter million Hoosiers in conversation on the

election and the issues of the day. As we tallied issues raised in

these conversations, it was clear that among the votes that I cast,

none were more controversial than my votes to confirm Justices

Sotomayor and Kagan. Some Republican primary voters had been

convinced that these Justices were unqualified or ethically unfit to sit

on the bench.  Many others opposed them on philosophical grounds or

simply because they had been nominated by President Obama. 

Continued on page 10
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I made the case during the campaign that Republican-appointed

judges would not likely receive a fair hearing in the future if

Democrat judicial nominees were routinely blocked in the present.

I also argued that opposing well-qualified judicial nominees rarely

resulted in a more moderate candidate being named, because the

tendency during and after such an episode is for the President to

dig in his heels. I encountered a good number of voters who agreed

with these points in principle. But many of them perceived such

enormous risk from President Obama’s judicial appointees that any

concern for the future treatment of Republican-appointed judges

was trumped by their desire to oppose the President. 

It is no mystery that in politics, short-term thinking predominates.

It may also be that for some, preventing a judge with whom they

disagree from taking the bench is more important than securing the

appointment of a judge they like, though it was rarely expressed to

me as such. 

My concern is that one party or the other will succumb to a fit of

partisan passion and decide to filibuster a qualified Supreme Court

nominee. We are very close to this. Periodically, the thought is raised

that filibustering a prospective justice would not be such a bad thing.

This usually happens in the early stages of vetting a nominee as

the opposing forces are coming to grips with their options.

In 1968, the Senate held an unsuccessful cloture vote on the Supreme

Court nomination of Abe Fortas, but there is disagreement as to

whether this constituted a full-fledged filibuster.  In any case, the

Fortas nomination has never been much of a precedent because of

its many peculiarities, including ethical problems that emerged

late in the confirmation process and the fact that those voting

against cloture were almost evenly split between Democrats and

Republicans. Thus, this failed nomination was not the result of

one party using a filibuster strategy to kill a nominee of the

opposite party for partisan reasons. 

If we cross this partisan barrier in a way that establishes a

precedent, the last vestiges of fair and open-minded treatment of

judicial nominees could disintegrate. Filibusters of judges could

become common, with the votes of only a handful of centrists in

either party coming into play. 

In such a universe, the problems that have encumbered the Federal

Judiciary, including lengthy judicial vacancies and heavy caseloads

would multiply. But the consequences could be much further reaching

for our system of government.

Crossing over the line could change the character of American

democracy.  The Founders emphasized the difference between the

“political branches” – the Executive and the Legislature – and the

Judiciary. Their concern about the potential dangers of passionate,

interest-driven political divisions, which Madison famously called the

“mischiefs of faction,” influenced their design of our entire

governmental structure.  But they were especially concerned that such

mischiefs not permeate those who would sit on the bench.

If nominating and confirming judges becomes a purely partisan affair,

it will be far more likely that judges subjected to such proceedings will

feel less inclined to uphold strict norms of impartiality and non-

partisanship. Moreover, how the Senate treats judges is a leading

indicator of the direction of our political culture and our expectations

for our government. The judiciary was conceived as the element of

our government that would be the least subject to partisanship. If the

Senate routinely treats judicial nominees as objects to be exploited for

political advantage, hopes for bipartisan unity and productivity

throughout our democracy would be much dimmer. 

I believe that despite recent trends, a foundation still exists on which to

rebuild the vital concept of non-partisan confirmation of judges. Even

if most Senators are resigned to what they see as a personal political

necessity to vote against a Supreme Court nominee of the opposite

party, few relish the process.  Perhaps more importantly, although

Supreme Court nominations produce political combat with few

limitations, opposition to lower court nominees is more selective and

more often takes the form of delay than outright opposition.

In 2005, I had the opportunity to introduce Chief Justice John Roberts

at his Judiciary Committee confirmation hearing. This was one of the

most memorable and proud occasions of my Senate tenure. On that

day I told the Judiciary Committee that, “the timeless lesson that

transcends any particular case and whatever controversy may swirl

about it is how our courts resolve disputes, from the momentous to the

mundane, in administering a fair, impartial system of justice that must

stand outside the political passions and pressures of the day, and

whose judges must put aside whatever personal views they may have

on the issues presented.”

Through all of the deeply divisive issues and political combat that

permeate our democracy in the present age, we must defend this

principle. I hope that each of you will use the occasion of this

Conference to rededicate yourself to fulfilling the trust that our

Founders placed in our courts and the judicial branch. I thank

each of you for your hard work, study, and expertise that daily

benefits our country and our legal system.
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How many attorneys can trace the moment they decided to pursue a career in law to their first

reading of To Kill a Mockingbird? We saw ourselves as the next Atticus Finch fighting for justice in every

corner of the nation. As a law student I got my first opportunity to live out Atticus’s words when I was

selected as a juror in a civil trial in the Circuit Court of Cook County. The most stunning revelation I had

was that the attorneys had no idea how their demeanor and treatment of the prospective jurors impacted

the juror’s perception of them and their case. And, I am afraid that there are too many lawyers today who

are unaware of, or underestimate the effect their behavior has on the jury. 

Because I was a law student whom he perceived as biased, the defendant’s attorney wanted to have me

removed from the jury. However, he did not have any preemptory challenges remaining so he argued

adamantly in front of the entire jury pool that I should be removed for cause. His actions, that I see from

this side of the bar as vigorous advocacy, were perceived by other jurors as bullying and offensive.

Seemingly unbeknownst to the attorney, his conduct set a decidedly negative tone for his case. While I

would not say that the jury punished the client for his attorney’s conduct, I would say that they certainly

were not likely to break any close questions his way. As advocates, we are seeking every advantage

for our client, so the idea of starting off in the negative column before the jury is even empanelled

should be anathema to any litigator. 

Continued on page 12

*Ms. Enright is a partner at McNabola Law Group in Chicago, specializing in complex medical and personal injury cases. She
is a member of the Board of Governors of the Illinois State Bar Association and currently serves as its Treasurer. She is the past
President of the Woman’s Bar Association of Illinois and has served on the Boards of many other professional legal organiza-
tions. She has is the author of numerous articles and is a frequent lecturer for ITLA, ISBA, CBA and WBAI. She has served as
an Adjunct Professor and is the recipient of numerous awards from academic institutions and bar associations.  She has been
selected as an Illinois “Super Lawyer” in each of the years, 2006 – 2013.

Through the Eyes 
of a Juror:
A LAWYER'S PERSPECTIVE FROM INSIDE THE JURY ROOM

By Karen McNulty Enright*

“You never really understand a person until you consider things from his point of view . . .
Until you climb into his skin and walk around in it.”

Atticus Finch in Harper Lee’s To Kill a Mockingbird
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Once I became a trial attorney, this experience informed my

behavior in front of the jury. I strive to maintain the utmost in

professionalism and cordial demeanor in the courtroom. Any

advocacy I undertake on behalf of my client during voir dire is

done outside the presence of the prospective

jurors whenever possible. If the judge will

allow it, I recommend conducting voir dire

on all twelve prospective jurors, then

moving to chambers to discuss any

challenges. Once the challenges are

resolved behind closed doors, the excused

jurors are informed politely and graciously

without singling anyone out and, more

importantly, without indicating the source of

the challenge. If the judge insists on

conducting the proceedings in the presence of

the jury, it is best to try to keep the advocacy

on a level where you may be perceived as

strident, but not aggressive or insensitive.

In another revelatory moment, I realized

that the jury did not even glance at the jury

instructions. This was the law guiding the

case, yet it might as well have been that set

of directions in Japanese that came with your last television

purchase. The jurors ignored them essentially because they did

not understand them. Consistent with the more common

practice at the time the jury was first introduced to the jury

instructions after the close of the evidence and arguments.

They were read to the jury almost as if they were in a vacuum.

There was no context, no example, and no attempt to create

any sort of correlation between the instructions and the facts

and issues in the case. 

In this particular case contributory negligence was an issue,

and neither side bothered to explain the concept as if it were 

as familiar as a recipe for chocolate chip cookies. Not so; in

my experience these concepts must be stated and restated and

then correlated to the facts and issues as they arise in the case.

We, as lawyers, should never forget the critical role jury

instructions play in every case. “The charge is that part of the

whole trial which probably exercises the weightiest influence

upon the jurors.” Andres v. United States, 333 U.S. 740, 765

(1948)(Frankfurter, J., concurring). “Amid a sea of facts and

inferences, instructions are the jury's only compass.” United

States v. Walters, 913 F.2d 388, 392 (7th

Cir. 1990). 

To that end, I raise the relevant jury

instructions in opening statements and

closing arguments. Additionally, I

recommend that the judge go through the

instructions at the beginning of the trial as

well as the end. Obviously this is becoming

more commonplace these days and the jury

instructions are starting to conform to this

practice. It is my belief that the judiciary

should take an active role in guiding the

jury and making sure jurors know and

apply the law to the facts of the case. This

translates to more than one or two dry

readings in open court.

From the inside, I observed that jurors also

run renegade on the assessment of damages.

This is an area that can be very difficult to

regulate and is not easily overturned on appeal. My fellow

jurors and I found for the plaintiff. No one considered the

plaintiff’s lawyer’s damage assessment advanced in closing;

rather they simply averaged each juror’s arbitrary amount to

come up with an award. It was clear to me that the juror who

suggested the lowest number actually did not want to find for

the plaintiff. As advocates we must strenuously discourage 

Continued on page 13
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this practice and provide the jury with the tools to calculate a

fair damage assessment.

For my part, I start educating the jury on damages beginning at

jury selection. I break out the different

elements of damages and explain the

concept of pain and suffering.  Then I

make sure to circle back to these

concepts in opening statement and

closing argument to detail how the

facts put in by the plaintiff support

each element of damages. If I am

successful, the jury that finds for the

plaintiff on liability does not even think

they have the option of reducing the

numbers I have offered. I have made

my case.

Remarkably, as a young lawyer I was

again empaneled as a juror at the Daley

Center. This time the trouble spots

centered on the evidence. The jury was

more proactive and even comfortable questioning the court to

gain a better understanding. I also found that cumulative

evidence goes against the proffering party. Jurors get bored.

The human attention span is dwindling. If you find yourself

walking into a courtroom with giant poster boards run back 

to your office and grab your laptop and the sharpest

administrative assistant who knows PowerPoint or Keynote.

Put on a digital show; this is what the jury expects, and it is

what holds their attention. Use electronic medical records

whenever possible. It has never been easier or more cost-

effective to put on your case visually and virtually. It is simply

a must in 2013 if you want to capture the jury’s attention and

give them a chance of retaining the information that is vital to

your case. 

In this same vein, remember that impeachment, while you find

it incredibly significant, often goes right over the juror’s heads.

Furthermore, if you continually pound on a topic and make the

witness look bad or embarrass them, this harkens back to my

earlier point that the jury will feel less kindly toward you. In

other words, it does nothing to aid your case.

The overriding point to be made as a

result of my experiences on a jury is

to always remember that jurors strive

to do their best. They do not take their

service lightly. Judges should set the

tone in the courtroom and take time to

get to know the jurors and make them

feel both valued and comfortable in

this very imposing, formal setting. I

always utilize the juror card to assist

me in the process of connecting with

the juror and understanding their

background and experience that may

impact the process. As in any endeavor,

we all aspire to be magnificent in

some way and we must convey that

we respect and value each other’s

efforts in that lofty goal. This is where

Atticus comes in -- we know the way

by walking in each other's shoes.
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An often-raised objection to evidence offered in support of or in opposition to a motion for

summary judgment – and at trial, although perhaps less so – is that the evidence is “self-serving” 

and thus inadmissible. Hence, it cannot create a genuine issue of material fact, since under Rule 56(c),

the evidence must be admissible at trial. Hunt ex rel. Chiovari v. Dart, 754 F.Supp.2d 962, 972-973

(N.D.Ill. 2010)(collecting cases). See generally Andrew Polovin and Andrew MacNally, Practical and

Strategic Considerations for Addressing Evidentiary Issues at Summary Judgment, The Circuit Rider

21 (May 2013). That the objection appears with such frequency is curious, since almost 70 years ago

Learned Hand showed that there is no rule of evidence that warrants, let alone requires, exclusion of

the evidence on the ground that it is “self-serving.”

In United States v. Matot, the defendant was convicted of aiding and abetting the cashier of a national

bank in the misapplication of the bank's monies by permitting overdrafts for a number of the bank’s

customers. At trial, the defendant was prohibited from testifying to an interview with the bank’s president

in which he suggested  the immediate sale of some of the defendant’s own  real estate, and that the

president urged him not to sell it at a sacrifice. Judge Hand explained that it was possible that the offer

indicated only a change of heart, an effort to avoid the consequences of what he had done; but it was

also possible to take another view and read it as confirmation of his denial that he had never contemplated

a fraud, and that he was ready to go to lengths to protect the bank.

Continued on page 15

*Jeffrey Cole is a United States Magistrate Judge in Chicago.  He is the Editor-in-Chief of The Circuit Rider.

T H E S E V E N T H C I R C U I T I N T E R S

“Self-Serving” 
asanObjection
TO THE ADMISSIBILITY OF EVIDENCE

By Jeffrey Cole*

“What else but ‘self-serving’ the testimony of [a party]... is likely to be, we
find it difficult to understand . . . .”

United States v. Matot, 146 F.2d 197, 198 (2nd Cir.1945)(L. Hand., J.)
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The prosecution defended the exclusion of the evidence on the

theory that the testimony would have been “self-serving.” The

Court of Appeals reversed, noting that Matot's testimony was

the only direct evidence upon his intent, and it was “not fair to

confine him to a bare denial-never

impressive in the mouth of the accused.”

He was entitled to corroborate that

denial by any conduct which confirmed

it. Had he called the president, the

question would have been the same;

yet it is hard to believe that anyone

would maintain that there was so little

probative connection between the offer

and his original purpose, that no jury

could infer the second from the first.

The exclusion of evidence, which does

not too much entangle the issues and

confuse the jury, merely because of its

logical remoteness from the issue, is

always a hazard, and is usually

undesirable. It is always hard to say

what reasonable people may deem

logically material, and all doubts

should be resolved in favor of

admission, unless some definite rule,

like that against hearsay, makes that

impossible. While in a clearer case we

might disregard the error, it seems to us, so doubtful

are we of the accused's guilt, that Matot should have

been allowed whatever advantage the testimony might

have given him.

146 F.2d at 198-99.  Accord United States v. Bucur, 194 F.2d

297, 301 (7th Cir.1952).

The point was again forcefully made in the now famous

“Chicago 7" case, United States v. Dellinger, 472 F.2d 340,

380-382 (7th Cir.1972). In Dellinger, the central issues at trial

were the intent of each defendant at the time of his interstate

travel to the 1968 Democratic National Convention in Chicago

and at the time of his alleged overt acts in furtherance of the

charged conspiracy to travel across state lines to incite a riot.

The government offered evidence of statements made by the

defendants before their interstate travel, after arrival in Chicago,

and up to the time of  and after the overt acts. When offered by

the government, they were properly received as admissions.

The defense offered evidence of statements made by defendants,

describing their plans for convention week activity. The district

court sustained objections to this evidence on the ground that

it was “self-serving.” 

The Seventh Circuit reversed, pointing out

that the appropriate rule for the exclusion

of a party’s declarations offered in his own

behalf as evidence of the truth of the facts

declared is the hearsay rule. Declarations

of a present state of mind or emotion

should come in to show the state of mind

or emotion of the accused. The Seventh

Circuit noted that courts that exclude such

evidence assume that because made by a

party and offered on his behalf, the

declarations are so likely to be dishonest

as not to be worth hearing. This, the Court

held, “is the same discredited assumption

that interested testimony is to be purged

not weighed, on which rested the ancient

rule that parties could not testify.” 472

F2d. at 381. The Court explained that “a

flat rule of exclusion of declarations of a

party on the grounds that they may be

described as ‘self-serving’ even though otherwise free from

objection under the hearsay rule and its exceptions, detracts

from the fund of relevant information which should be

available to the jury, without, in compensation, materially

insuring the integrity of the trial process.” Id. at 381. 

Continued on page 16
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Relying on its earlier decision in United States v. Bucur, 194

F.2d 297, 301 (7th Cir. 1952), which, in turn, relied on Matot,

the Court held the defendant “had a right to attempt to meet

and overcome this proof [of his knowledge] against him

byevidence tending to establish his good faith.

To be compelled to meet this challenge without

the benefit of testimony concerning his conduct

and statements . . . seems to us manifestly

wrong.” The Court held that if testimony of

this nature is excluded “by the legalistic tag

of ‘self-serving,’ an anomalous situation is

presented where the accused is faced with the

need to bolster his claim of innocence but

is deprived of the most logical means of

doing so.’” 

Accordingly the Court held that none of the

written statements of defendants should

have been excluded by reason of their being

“self-serving.” 472 F.2d at 382. See also

United States v. Jackson, 780 F.2d 1305, 1314 (7th

Cir.1986)(“As we noted in Dellinger, the appropriate rule for

barring the self-interested declarations of a party is actually the

hearsay rule”). Cf., United States v. DiMaria, 727 F.2d 265, 271

(2nd Cir.1984) (Friendly, J.)(statements of motive, intent and

mental state, admissible under Rule 803(3), are not excludable

although often self-serving).

The analysis is no different in civil cases. The Fourth Circuit,

among others, long ago, categorically rejected the idea that

evidence was inadmissible because “self-serving,” characterizing

the objection as “a misnomer that ought to be interred. It has

long obscured the proper application of the hearsay rule to the

reception of evidence, and is not an independent ground for

objection.” Chestnut v. Ford Motor Co., 445 F.2d 967, 972

(4th Cir.1971). See also Chicago Milwaukee St. Paul and

Pacific RR v. Alva Coal Corp., 365 F.2d 49, 56 (7th Cir.1966).

And, almost a decade ago, Judge Easterbrook bluntly stated:

“[m]ost affidavits are self-serving, as is most testimony, and

this does not permit a district judge to denigrate a plaintiff’s

evidence when deciding whether a material dispute requires

trial.” Wilson v. McRae’s, Inc., 413 F.3d 692, 694 (7th Cir. 2005). 

Despite these and numerous other cases, and the Seventh Circuit’s

periodic attempts “to bury the misconception that uncorroborated

testimony from the non-movant cannot prevent summary judgment

because it is ‘self-serving,’” Berry v. Chicago Transit Authority,

618 F.3d 688, 691 (7th Cir. 2010), the objection continues to

be raised. The explanation for its continuing

vitality lies perhaps in part in the phrase’s

delusive felicity and seeming ease of

application. It is an example of what Justice

Frankfurter described in Tiller v. Atlantic

Coast Line R. Co., 318 U.S. 54, 68

(1943)(Frankfurter, J., concurring): “A

phrase begins life as a literary expression;

its felicity leads to its lazy repetition; and

repetition soon establishes it as a legal

formula indiscriminately used to express

different and sometimes contradictory

ideas.” See also Holmes, Law and

Science, Science and Law, 12 Harv.L.Rev.

443, 455 (1899) (“It is not the first use

but the tiresome repetition of inadequate

catch words upon which I am observing — phrases which originally

were contributions, but which, by their very felicity, delay further

analysis for fifty years. That comes from the same source as

dislike of novelty – intellectual indolence or weakness – a

slackening in the eternal pursuit of the more exact.”).

But there is more involved than mere felicity of expression

and inexact analysis by counsel. The reality is that a number 

of opinions have employed  the phrase without explanation

and with seeming approval, and thus, not surprisingly, lawyers

and judges continue to misapply it. Indeed, the Seventh Circuit

has candidly acknowledged that its own opinions using the

phrase “self serving” have been “imprecise.” Hill v.

Tangherlini, 724 F.3d 965 (7th Cir. 2013). 

Continued on page 17
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In Hill, the Seventh Circuit held that it was error for the district

court to have discredited the plaintiff’s testimony on summary

judgment regarding his interactions with co-workers because of its

“self-serving” nature. It reiterated the obvious truth that deposition

testimony, affidavits, interrogatories, and other written statements

by their nature are “self-serving,” and the designation cannot

be a basis to denigrate otherwise admissible evidence that a

party uses to advance its side of the story. Id. at 967.

Attempting, once and for all, to lay to rest the notion that a party

opposing a motion for summary judgment can exclude otherwise

admissible evidence because it is “self-serving,” Hill expressly

overruled 26 cases to the extent they suggest a plaintiff may not

rely on self-serving evidence to create a material factual dispute.

724 F.3d at 967, n.1.1 See also, United States v. Funds in Amount

of One Hundred Thousand One Hundred and Twenty Dollars

($100,120.00), _F.3d_, 2013 WL 5273301, 4 (7th Cir. 2013).  

With the decisions in Hill and Funds in Amount of One

Hundred Thousand One Hundred and Twenty Dollars there

can no longer be any basis to object to evidence solely on the

ground that it is “self-serving,” and that assertions by a party

must be corroborated in order to raise a disputed issue of material

fact. Such a requirement would be odd, indeed, since in a criminal

case, with its burden of proof beyond a reasonable doubt, a

defendant can be convicted on the uncorroborated testimony of

a convicted felon, admitted liar, large scale drug-dealing paid

government informant and the like. United States v. Sumner,

325 F.3d 884 (7th Cir. 2003). 

Now, the only legitimate question is whether the evidence

lacks an appropriate evidentiary foundation, is conclusory, is

not based on personal knowledge, Montgomery, 626 F.3d at

389, or is barred by the hearsay rule or some other rule of

evidence. Lawyers should take care not to advance an objection

to evidence on the ground that it is “self-serving.” Not only is that

objection baseless and doomed to fail, but the inclusion of ill-

conceived arguments can adversely affect meritorious ones.

See Rehman v. Gonzales, 441 F.3d 506, 508-09 (7th Cir.2006);

Walker v. Abbott Laboratories, 416 F.3d 641, 643 (7th Cir. 2005);

United States v. Mahoney, 247 F.3d 279, 282 (D.C. Cir. 2001).
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Volkswagen of Am., Inc., 8 F.3d 1206, 1210 (7th Cir.1993); Slowiak v. Land
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Writers Wanted!
The Association publishes The Circuit Rider twice a year.

We always are looking for articles on any substantive topic or

regarding news from any district — judges being appointed

or retiring, new courthouses being built, changes in local

rules, upcoming seminars.

If you have information you think would be of interest,

prepare a paragraph or two and send it via e-mail to: 

Jeffrey Cole, Editor-in-Chief,  at Jeffrey_Cole@ilnd.uscourts.gov

or call 312.435.5601.
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“As I complete my third year at Jenner & Block, I look upon taking a Seventh Circuit appeal as

my defining experience as a lawyer.  I felt ownership over work that mattered. Without the experience, I

doubt I would have remained in the legal profession. I write this article to share what it was like to brief

and argue the appeal, reflecting, along the way, about the lessons I learned and how I grew as an attorney.

* * * * *

I wanted more. I joined Jenner & Block in January 2011, and, one year later, overwhelmed by the

hours requirement, I felt that I had fallen behind, not having acquired the skills that I perceived to be

necessary for success as a lawyer. The bulk of my first year was spent reviewing documents and

conducting fact analysis and legal research. I had not written any briefs. I had not taken or defended

any depositions. In total, a few appearances at status hearings and the preparation of a single pleading

comprised my “legal” experience. 

In retrospect, I was wrong. What I now appreciate – after becoming more involved in cases and

watching them progress – is that I am a better brief writer and case manager precisely because I spent

that time reviewing documents and conducting fact analysis and legal research. It taught me critical

skills: how to build a factual narrative and analyze legal issues.

Continued on page 19

*Mr. Shankar is an Associate with Jenner & Block in Chicago.  He earned his B.A., magna cum laude, in 2007 from Northwestern

University.  He earned his J.D., cum Laude, in 2010 from Harvard Law School where he was an Articles Editor for the Harvard

Journal on Legislation. He is currently on the Board of the Indo-American Center. 

MY DE F I N I N G Ex P E R I E N C E A S A LAW Y E R:

Taking A Seventh
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Too bad I didn’t come to these realizations earlier. In January

2012, I continued to feel insecure about my legal skills and

future, which, I suspect, is the product of beginning my career

during a recession. My ever-present concern was that I would

become too expensive to continue to bill out for document

review, fact analysis, and legal research;

yet I would lack the experience to be

trusted with brief writing and case

management. I didn’t want to leave.

At some point that January, it dawned

on me: I could guarantee a brief writing

opportunity and an oral argument by

taking a pro bono Seventh Circuit

appeal. I knew that taking the appeal

would mean a lot more work (and it

was). But taking the appeal guaranteed

me the chance to work through my

insecurities, developing the skills I felt

that I was missing. So I took it, with my

only regret being not having taken an

appeal earlier.

On January 17, 2012, I reached out to Barry Levenstam, the

guru of appellate work at Jenner & Block, to inquire about

taking an appeal. I went in blind, knowing nothing about the

appellate process. Three days later, I sat in Barry’s corner

office, nervous and intimidated by his stature. He called the

Clerk’s Office at the Seventh Circuit, and the Clerk listed three

criminal cases to choose from. One case concerned the theft of

copper at a warehouse, while the other two were drug cases.

Barry told me to review their dockets and pick one. He also

told me to find a partner to supervise me.

I went back to my office and pulled each case’s district court and

appellate dockets. I had little clue what to look for. Accordingly, I

opened up docket entries on PACER somewhat haphazardly,

incurring the 10 cents per page charge, and read. Only later did I

learn that I should have been looking for pre-trial motions that

were denied, for these were ripe grounds for an appeal. This

has been a routine experience for me in law: only as I see a

case progress do I learn what I should have done differently in

retrospect. I did not have an interest in drug cases, so, primarily

on that basis and not the potential strength of the appeal, I

selected the theft case, United States v. Wolfe, No. 11-3281.

Gregory Wolfe was convicted of bank theft and interstate

transportation of stolen goods, and the United States District

Court for the Northern District of Indiana sentenced him to be

imprisoned for 88 months on each count, to run concurrently.

Wolfe’s conviction arose from his purported role in the theft of

391.941 metric tons of copper, valued at

approximately $2,947,348.00, from a

warehouse in Gary, Indiana where he

worked. The copper was traded on a

commodities exchange, the London

Metal Exchange, and owned by

JPMorgan Chase Bank.

As far as finding a partner supervisor, I

solicited recommendations from more

senior associates at work. I wanted

someone with a reputation for teaching

young attorneys how to write, which I

view as the most important skill for

young attorneys to acquire. I wanted

someone who would guide my strategic

choices and refine my analysis, but who

would spare me the pains of micromanagement. I wanted this 

to be my appeal. I found that my pleasure at work came when 

I had ownership over meaningful work, not when I was 

given discrete tasks with a predefined work product. The

recommendation I received from multiple associates was

Michael (“Mike”) Brody.

I now had an appeal and a supervisor. My next tasks were to

introduce myself to the client, Gregory Wolfe, and identify

issues to raise on appeal. To identify issues to raise on appeal,

I simultaneously proceeded along three courses: I asked trial

counsel for problems he identified before and during trial; I

requested and reviewed the pre-trial motions and transcripts;

Continued on page 20
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and I reviewed a treatise on criminal appeals in the Seventh

Circuit (Federal Criminal Practice by Timothy A. Bass) to

understand what issues can even be raised on appeal. 

It would not have struck me to reach out to trial counsel but

for the sage advice of Barry and Mike. Trial counsel, after all,

was intimately familiar with the case and the disputed rulings

below. 

As an aside, in Angel of Death Row, Andrea Lyon, a former

Cook County Public Defender, emphasizes the importance of

trial counsel laying the foundation for appeal, and how the

Cook County Public Defenders’ Office began requiring trial

counsel to preserve the record for appeal by routinely bringing

certain motions and objections at the trial stage, even knowing

that some certainly would be denied. I understood this point in

an academic way. But I did not appreciate its importance until

I began preparing the appeal. Because of the onerous plain error

standard for errors not raised at trial, it is more difficult to prevail

on appeal in the face of omissions by trial counsel. 

I read, re-read, and read again the pre-trial motions, trial transcript,

and sentencing documents and transcript to spot issues. Legal

issues do not come nicely packaged; they are jumbled in a mess

of facts. And with that, and having no background in criminal

law, I felt anxious. What if I missed the winning legal argument?

That could be the difference between a seven year sentence and

freedom. But Mike reassured me, echoing Lyon’s point: The

primary role of appellate counsel is to advance issues raised

below, not to try to find new issues.

With that advice in mind, I created a comprehensive list of the

motions and objections before, during and after trial, as well as

anything else that struck me as problematic (informed by my

background reading of Federal Criminal Practice). I evaluated

the strength of each argument, ultimately conferring with Mike

when choosing which arguments to include in the brief. We

settled on two arguments: prosecutorial misconduct during

closing and the district court’s miscalculation of the amount of

copper purportedly stolen by Wolfe during sentencing. The

former could overturn the verdict and the latter could reduce

Wolfe’s sentence by more than one year under the Sentencing

Guidelines.

Now, it was time to write.  Until recently, I have found writing

to be unsatisfying. My interest in college was math-driven classes,

such as economics and statistics. I am fond of the certainty that

comes with one correct answer. I thus avoided essay writing,

which struck me as nebulous. Yet here I am, a lawyer: writing

is one of the primary tools of my trade and, consequently, one

of the best measures of my competence.

After more than a month of writing – mostly staring at the screen,

generating a new sentence or two every few minutes – I circulated

the draft opening brief. I thought it was good. Was I in for a surprise.

Barry circulated the first comments to the draft brief. In his email

to me, he led with the “good” news: “[T]here do appear to be

some cases worth relying on for the voucher issue.” It was downhill

from there.

Barry identified four broad areas for improvement. The Statement

of Facts left “too many questions unanswered, and [was] written

very choppily.” The structure of the brief was difficult to follow

due to, for example, my failure to sign post; tell the reader where

you are going, and then go there. My deployment of cases needed

dramatic improvement. String cites with parenthetical sentence

fragments are not the way to persuade. With limited exceptions, as

Barry emphasized, using string cites is like telling the judge:

“See, I have done some research. Please look at it.” More important

is to emphasize the point of the cases such that the judges and

clerks will notice and consider them. Last, to cap it off, I had a

knack of undermining and understating my own points.

I set to work revising, and, at some point in my fury of rewriting,

Barry’s advice clicked. Good legal writing is telling a story,

and stories do not flow when littered with unnecessary formality

(e.g., “Plaintiff, by and through undersigned counsel”), footnotes,

block quotes, and parenthetical sentence fragments. Case citations

serve to amplify the story and provide context; they are not an

end in themselves. I learned from Mike the persuasive power

of brevity. I remember him cutting hundreds of words in a 

Continued on page 21
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near-final version of the brief because, in his words, there was

no reason that the two arguments needed to be 14,000 words

long (the maximum length for an opening brief).

Finally, on May 21, we filed the opening

brief.  I thought the first stage was done.

Again, I was in for a surprise.

One month later, on June 21, the Supreme

Court decided Southern Union Co. v.

United States, 132 S. Ct. 2344 (2012).  It

held that the Sixth Amendment requires

that the jury and not the judge determine all

facts that comprise a criminal fine. I doubt

that I would have ever known about that

case but for a phone call from Mike that

day. Without Mike’s issue spotting, we

would not have filed an amended opening

brief, in which we analogized Southern

Union to Wolfe’s restitution order. Wolfe’s restitution order was

not supported in full by the jury verdict. This argument ultimately

formed the basis of our cert. petition – though unsuccessful, I

am confident that the Supreme Court will take up the issue

someday. For those who are skeptical of the value added by

lawyers, note that good lawyers do make a difference.

I recently read an article advising lawyers to read more cases,

thereby developing a background knowledge and intuition for

the law. I see the rewards of this practice in Mike. He regularly

sets aside time to read cases – unlike me, who rarely read a case

that wasn’t part of a research assignment. As a result of this

dedication, Mike sees issues and legal developments he otherwise

would not know about. He has, over the years, developed a

vast reservoir of knowledge – an internal treatise – to draw from

when spotting legal issues. I observe in Mike the qualities I strive

to emulate: to read cases for pleasure, to understand how the

law is structured and is developing, and to deploy that knowledge

to shape the law. Be not just a spectator; be a lawyer.

Then came the government’s brief and my reply brief. There were

few further lessons worth mentioning. I found that once I began

grasping the structure and flow of legal writing – there is almost

a rhythm and sound to it – the briefing went far more quickly. 

September 19, 2012. I cherish this day. It marks the day when

I developed confidence that I could become a fine lawyer. It

was the day when I gave my first oral argument.

I woke up. I put on the navy blue Brooks Brothers suit my

father-in-law bought me as a wedding present – my lucky suit.

I got into the office around 7:00 a.m. I

reviewed the materials in my oral argument

binder one more time. In truth, I mostly

stared at the paper, turning one page after

another as I dreamed about the imminent

oral argument. In this waking dream, I did

not envision particular question and answer

exchanges with the judges. Rather, I dreamt

of outcomes: the judges being amazed by

an insightful answer I just gave –

whatever it was. I could only hope.

I walked over to the courthouse with

Mike, acutely aware of how slow time

was moving. We went to the 25th floor. I

signed in for the oral argument, and, per

Mike’s advice, stood in the empty courtroom, taking it in. The

three judges sit on a raised bench directly in front of the podium.

It is as if counsel speaks up to the Gods. The counsel tables

and visitor benches are nowhere in sight. I would be on an

island, beckoning a higher power. Oh God.

Mike and I sat on the visitor benches. I was scheduled as the

third case that morning – meaning that my agonizing wait would

be still longer. Mike listened to the first batch of oral arguments.

I fixated on the floor, pondering why my head had emptied

itself. I began asking myself questions about the case record to

jog my memory: Why was the government’s misconduct during

closing outcome determinative? Blank. Why was Supreme

Court’s decision about criminal fines in Southern Union

analogous to the restitution issue here? Blank. “That’s no

good,” I thought to myself. Those three words played in a loop

in my mind. Yet I did not panic. I just prayed.

Continued on page 22
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Mike periodically gave me advice about the judges on our

panel, a welcome interlude from my “that’s no good” mantra.

“Judge Bauer is a former prosecutor.” Maybe that’s not good.

“Sometimes his voice is soft.” I certainly know that’s not good.

I usually watch movies with subtitles on. “Judge Bauer’s

question whether one attorney had been a trial lawyer was a

dig at the attorney’s flowery prose.” Ouch. I don’t even know

the insults from the compliments. “Judge Kanne is not saying

much today.” I can work with that. “Judge Wood will be an

active questioner. She may be inclined to our client’s position.”

Don’t screw that up.

Game time. The clerk called United States v. Wolfe, and Barry,

Mike and I moved to the petitioner’s table. They sat down. I

did too – but only for a moment. Moment over. I was at the

podium, on the island, with my binder opened up to the

“Introduction” page and a gusset folder containing the briefs

and record on the table to my left. Judge Kanne introduced me

and asked me to begin.

For the first time in nearly two years as an attorney, I felt alive.

As I stood at my island, I felt at peace, as if the eight years I spent

immersed in policy debate and my Second City improv classes

were meant to prepare me for this very moment. I listened, not

only hearing the questions asked, but deciphering the motivation

behind them. I answered both. I felt purpose, that I was meant

to be a lawyer, not a management consultant or an engineer. I

felt part of a perfect moment.

Then it was over. Judge Bauer remarked during oral argument

that “time passes fast when you’re having fun, I suppose.” I agreed,

responding: “Time is passing quite fast for me too.”

Three months later, the Seventh Circuit issued its decision,

denying Wolfe’s appeal in its entirety. See United States v.

Wolfe, 701 F.3d 1206 (7th Cir. 2012). We pursued a cert.

petition, but, in June 2013, that too was denied. 

The result was disappointing, but after pondering and more

introspection, I was confident I did the best that I could. Was all

that time and effort worth it? Undoubtedly, yes. Gregory Wolfe

deserved a chance to make his case, and I enjoyed making it for

him. Looking back, the reason I enjoyed the appeal is that I felt

ownership over my work and it was work that mattered. To me,

those two factors make all the difference.

Upcoming Board of Governors’ Meeting
Meetings of the Board of Governors of the Seventh Circuit Bar Association are held at the 

East Bank Club in Chicago, with the exception of the meeting held during the Annual Conference, 

which will be in the location of that particular year’s conference. Upcoming meetings will be held on:

Saturday, December 7, 2013

Saturday, March 1, 2014 

All meetings will be held at the East Bank Club, 500 North Kingsbury Street, Chicago at 10:00 AM
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In 1893 women lawyers from across the country gathered in Chicago at the World Columbian Exposition

for a three-day conference on women and the law. It was the first national meeting of women lawyers in the

United States. On August 22, 2013, the Illinois State Bar Association and the Seventh Circuit Bar Association

held a conference celebrating the event and assessing the status of women lawyers during the past 120 years

and discussing their future role as members of the legal community. This article offers a context for these

historical events. It illustrates the importance of women lawyers uniting in their work for equality within

law and the profession.

Women Lawyers before 1893 

In the early decades of the 19th century there are accounts of a number of women who were daughters or sisters

or wives of male lawyers who read law under their tutelage. Many were deeply involved in the abolitionist

movement and the women’s rights movement that organized in the decades before the Civil War. But it was

not until after the War that a handful of women began to seek formal entrance into the legal profession. 

In 1869, five women sought admission to law schools and two applied for a law license in their home

states: Arabella Mansfield in Iowa and Myra Bradwell in Illinois. Mansfield was admitted by a cohort of

progressive judges who really believed in the principles of equality. Bradwell’s application was denied.

Initially the Illinois Supreme Court indicated her denial was based the doctrine of coverture that limited 

the rights of a married woman. But when Bradwell pointed out that the doctrine of coverture that limited

Continued on page 24

*Dr. Jordan is an Assistant Professor of Legal Studies at the University of Illinois in Springfield and is a staff attorney with the Illinois
Innocence Project. She has an M.A. in criminal justice and a Ph.D. in history from the University of Illinois at Chicago. She earned her J.D.
from the University of Denver College of Law. She was previously a Deputy District Attorney in Colorado and she is the author of numerous
publications regarding women in law.
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the rights of a married woman. But when Bradwell pointed out

that the doctrine of coverture was greatly diminished in Illinois,

on reconsideration, it held that she could not have a law license

because she was a woman. The United States Supreme Court

upheld the denial in a decision it announced simultaneously with

the Slaughter House cases holding that Bradwell’s right to work

in her chosen profession was not a privilege and immunity included

in the new 14th Amendment and therefore it was up to each

state to determine the qualifications for any given occupation.

Bradwell v. Illinois, 83 U.S. 130 (1872). The majority decision

-- only Chief Justice Chase dissented -- did not discuss the

issue of gender roles. It was only Justice Bradley’s concurrence

that discussed the view of women’s natural role as her husband’s

helpmate. It is important to understand that this view was fast

becoming the minority view, to the point that when Bradley

read his opinion, the gallery laughed. 

During the three years that the Supreme Court took to render

its decision in Bradwell’s case, Alta Hulett led a campaign to

change the law in Illinois to allow women to work in law and

all other professions. Her bill passed in 1872 and in 1873 she

was granted her law license. Bradwell refused to reapply, although

twenty years later, Bradwell’s husband persuaded the Illinois

Supreme Court to grant her original application. The newly

comprised court issued Bradwell her law license in 1892. 

During those twenty years, women lawyers and activists engaged

in a campaign to open the legal profession across the country.

One by one, states began to change their laws excluding women

from the profession. Sometimes it was the legislature that acted,

in other states it was the court, but women lawyers were slowly

establishing a critical mass. Illinois was the leader in this effort.

In 1870, Ada Kepley became the first woman to graduate from

a law school in the country. By 1893, Illinois had 4 law schools

in the state that admitted women and 44 licensed women lawyers.

But women lawyers – as professional women working in a

male profession - lacked the social and professional institutions

that were critical to their personal and professional advancement. 

Because all the formal legal organizations excluded women

from their membership, including local, state and national bar

associations, women determined to form their own organizations

to provide each other with critical forms of support. Women

needed to share with each other strategies to overcome the

sexism they encountered in securing clients and winning their

cases and fighting for their civil and political rights. This was,

in large part, the inspiration for the 1893 national women

lawyers’ meeting.1

Women Lawyers’ Meeting 1893 

Women lawyers held their first national meeting during the

World Columbian Exposition. The Exposition was designed to

celebrate the 400th anniversary of Columbus’ encounter with

the Americas. A number of U.S. cities fought for the opportunity

to host the Fair. An elite group of men organized an Executive

Committee in 1889 to secure Chicago as the site for the fair

and to subsequently plan the exposition’s organization and

activities.  Women activists who desired women’s work to be

included in the fair immediately protested the absence of

women on the committee, Myra Bradwell among them.

These women requested the creation of a Women’s Department

at the Fair and organized a rally to support their demand. Two

thousand women attended, enough to persuade the men to

establish a Board of Lady Managers that was to help with

fund-raising for the fair and organize a woman's pavilion to

highlight women's industries and charities. Women lawyers,

doctors and teachers wanted to have women’s professional

work and women’s political activism included in the women’s

exhibit, but the Board (chaired by Bertha Palmer) felt this was

too controversial and determined to highlight only women’s

work that was in harmony with women’s role as wife and

mother. The Board also rejected African American women’s

requests to have their work for racial uplift and equality

included in the pavilion. The accomplishments and activism of

black men were also excluded from the fair. Black men and

women, led by Ida B. Wells, Frederick Douglass, and lawyer

Ferdinand Barnett, responded to their exclusion by protesting

the fair. The white professional women chose to pursue their

agenda anyway. 

Women lawyers, doctors and teachers joined together and formed

the Queen Isabella Association (QIA), to honor the woman who

made Columbus’ voyage possible. The Isabella Association

secured grounds from a private landowner two blocks from the 

Continued on page 25
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fair grounds where they erected a Club House, a Hall, and a hotel

for the women attending its meetings. The Association also

established a number of departments, including a law department

and a medical department, which planned conferences for women

in each of those professions. 

The Law Department of the QIA

planned a national conference

specifically for women lawyers. The goal

for the conference was twofold. The first

was to provide a forum to promote

camaraderie among women lawyers. “We

have come here to learn from each other,”

Ohioan Florence Cronise explained, “to

bind ourselves more closely together, and

to more fully realize that we are gaining

numerical strength and to bid each other

godspeed in the work.” 2

The second goal meant to address the

QIA’s exclusion from the fair. The

lawyers acknowledged that they had a

different agenda from much of the larger

women’s political network and sought to

ensure that they would not be excluded from future important events

or organizations. “[Women lawyers] should have some kind of

organization,” law department chair Ellen Martin explained, “so that

they could control their representation in the general

organizations of women.” 3

For three days in August 1893, fourteen of the most prominent

women lawyers in the United States spoke on a variety of legal

topics to the gathering of thirty women lawyers. While all the

speakers demanded that women attain political equality, at this

conference the lawyers spoke about their experiences challenging

laws that excluded or limited the rights of women and working

as lawyers in the profession.  

The first session of the conference focused on the history of

women and the legal profession. They wanted to ensure that

their fight to break the gender barriers of the bar was recorded

and remembered as they continued the fight and for future

generations. Many of the speakers discussed their own legal

battles twenty years earlier to overturn laws and persuade higher

courts to allow women to secure their law licenses, graduate

from law schools, and practice law. This group included

addresses by Arabella Mansfield, the first woman admitted to a

state bar in the country in Iowa in 1869 and Ada Kepley, the first

woman to graduate from a law school in the country in Chicago

in 1870. Ellen Martin delivered an address discussing Myra

Bradwell’s case. Bradwell was too ill with cancer to deliver

her own address.

The remainder of the conference was roughly divided between

two issues, the gender prejudices women faced in the practice

of law and discussions of current laws and procedures. These talks

included an address by Chicago lawyer Charlotte Holt, the woman

who operated the first legal aid society in Chicago, the Protective

Agency for Women and Children. Holt’s speech was entitled

“Disabilities of Women in Litigation.”

Belva Lockwood, who in 1879 succeeded

in changing federal law allowing women

to practice law before the United States

Supreme Court, also gave an address.

Others papers presented included “Evolution

of Law” by Clara S. Foltz, the California

lawyer who later established the first public

defender office in the country. The last

act of the law department conference was

to found the National League of Women

Lawyers, with an aim to provide women

a means of helping one another in their

legal practice. 

As their own conference illustrated,

women lawyers were both leaders in the

woman’s rights movement and were

members of the bar. The issues of advancing women’s social and

legal position were intricately intertwined with their goal of

advancing women’s position within the legal profession. As

women lawyers they were in a position to influence the use and

interpretation of law, but were also aware of their limitations

because of the legal restrictions on women’s rights and the

social prejudice they faced as women both by male lawyers

and by members of the general public. Seeking to overcome

some of these limitations and to advance their position within

the profession, women lawyers appealed to the World’s Congress

Auxiliary to be included in the official Congress on Jurisprudence

and Law Reform that was being held at the fair.

The World’s Congress Auxiliary was the all male board in charge

of determining the composition of the congresses held at the

fair. It had established a general committee to organize the  

Continued on page 26



26

The Circuit Rider

How 30 Women
Changed theCourse
Continued from page 25

jurisprudence and law reform congress in 1891. That committee

was comprised of eighteen men, including James Bradwell,

husband of Myra Bradwell. After much agitation and insistence on

the part of the Woman’s Auxiliary and a number of woman

lawyers, the male Auxiliary established a separate woman’s

committee on law reform. Myra Bradwell

chaired the committee assisted by her

daughter, lawyer Bessie Bradwell Helmer,

who was vice-chairman. Although the

woman’s committee seriously considered

holding its own official congress on law

reform, it ultimately determined to hold

a joint congress with the men, choosing

to be part of a mixed-sex organization

rather than a separate women’s

organization. The option of holding a

separate woman’s congress, “presented

salient features,” Bradwell explained.

“The woman’s committee would be

unhampered in its choice; it could send 

an early invitation, giving ample time for

preparation of papers to women lawyers

in this country and abroad.”

Despite these advantages the women lawyers prioritized their

fight for full integration into the male dominated bar. “After

mature deliberation,” Bradwell reported, “the woman’s committee

concluded that the interests of women in the profession of law

would be best conserved by a joint congress.” Together these

women and their male allies on the General Committee battled

the majority of that committee to secure the inclusion of women

speakers in the four-day program. After lengthy debate, the

committee invited thirty-five men and four women to present

papers at the Congress.

The woman’s committee, allowed to select the women speakers,

invited one woman lawyer from England, one from India, and

two from the United States to present papers at the law reform

congress. The English lawyer, Eliza Orme, received her Bachelor

of Laws from the University of London, had worked on the

English Labor Commission, and had earned a reputation as one

of the leading women in politics in England. Invitee Cornelia

Sorabji also had an excellent reputation as a lawyer in her native

India. Sorabji had traveled to England to study law at Oxford

University after she had completed the available course work

in India. She passed all the requirements to receive a bachelor

of laws degree, but for that university’s requirement that she be

a man. Thus she was awarded a certificate from Oxford rather

than a degree. Sorabji then returned to India to practice law. Her

work consisted primarily of assisting widows who were greatly

disadvantaged in Indian society, though she also provided services

upon request to the Maharajah. Both Orme and Sorabji accepted

the request to submit a paper for the Congress on the legal status

of women in their country, however, neither could personally

attend the Congress. Committee members

read their papers. Both discussed the laws

and social customs that restricted

women’s right to work, control their

wages and participate in governance in

their countries.

The two women lawyers from the

United States who presented papers at

the Congress were Mary Greene of

Providence, Rhode Island and Clara

Foltz of San Francisco, California.

Greene began studying law at Boston

University in order to learn how to

manage her own legal affairs. She

graduated magna cum laude with a

Bachelor of Laws degree in 1888 and

then dedicated her career to teaching

women from every class about their legal rights. She became an

expert in the laws of domestic relations and discussed the various

state Married Woman’s Property Acts at the Congress arguing that

all legal restrictions on married women should be eliminated. Foltz

began studying law as a single parent of five children in 1877. In

order to obtain her law license in California, like Alta Hulett in

Illinois, Foltz had to draft a law that took out restrictions against

women entering the legal profession, and then lobbied for the

bill’s enactment. She was admitted to the California bar in

1878, five months after her bill became law.

Foltz, who was an avid woman’s right activist, was equally

concerned with the criminal justice reforms. Primarily a criminal

defense attorney in her law practice, she advocated for a new

social justice that treated defendants equally regardless of class

or gender. She used the platform at the Columbian Exposition to

continue her argument for state appointments of public defenders.

Continued on page 27
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“Let the criminal courts be organized upon a basis of exact, equal

and free justice,” Foltz urged, “let our country be broad and

generous enough to make the law a shield as well as a sword.”

Women lawyers’ participation in the official Law Reform Congress

advanced the growing legitimacy of women lawyers. By 1893

both women lawyers and other women activists were steeped

in the notion that they could use the law as a tool in their fight

for political equality, and that they had a right to participate within

the legal system, resulting in an increased expectation that the

legal system would assist them. The cumulative effect of the

Law Reform Congress and the QIA law department conference

inspired women activists to push forward more aggressively in

their efforts to secure political equality for women.4

Post 1893: African American Women
Lawyers

One year after the Exposition, Ida Platt graduated from the

Chicago College of Law (now Chicago Kent College of Law)

and secured her law license, becoming the first African American

woman lawyer in Illinois. Ida Platt was one of just five known

black woman in the country to secure a law license in the nineteenth

century and the only one who was able to maintain a law practice.

The first, Charlotte Ray, graduated from Howard University

and was admitted in Washington D.C. in 1872. Ray attempted

to maintain a law practice for several years, but the intersection

of race and gender discrimination proved too daunting. Ray left

the profession and became a schoolteacher in New York. The

second black woman lawyer, Mary Ann Shadd Cary, also earned

her law degree from Howard University. Cary did set up a

practice in Washington D.C., though, like Ray, she was unable

to sustain it. Cary instead continued her work as a journalist,

teacher, and activist for civil rights and women’s rights.  

Marie A. D. Madre, like Ray and Cary, graduated from Howard

University. In 1897 Madre was first in her class of thirty law

students; however, Madre pursued a career as a teacher in the

District of Columbia.  Lutie Lytle was admitted to practice law

in both Tennessee and Kansas in 1897. Lytle publicly announced

that she intended to practice law in Topeka, but within a year

after her admission, she joined the law faculty at Central

Tennessee College in Nashville, a black institution. 

The first generation of black women lawyers lacked the institutional

support that was critical to the work of the black women lawyers

who joined the bar in the twentieth-century. The black male bar

had not yet firmly established a place for itself within the legal

profession. There were only twenty-nine licensed black male

lawyers in Illinois when Platt was admitted. Neither was there

a sufficient black middle class to provide clients who needed

and could pay for legal services and would use African-American

lawyers for those services. Additionally, white women lawyers

were still struggling to carve a place for themselves within the

legal community. The white, masculine legal profession, which

was staunchly resistant to black male lawyers and white women

lawyers, was even more hostile to black women lawyers. 

It took over 25 years before another African-American woman

was admitted to the Illinois bar. Violette Anderson won her law

license in 1920. During the next decade over a dozen black women

lawyers in Illinois joined her. In 1927 they formed the Portia

organization, dedicated to providing pro bono legal services to

poor black women and children in need of their assistance. Their

numbers grew slowly, but black women lawyers continued to

push for race and gender equality in the profession.5

Conclusion
At the conference in 2013, we learned that women lawyers

have still not fully integrated or achieved equality within the

legal profession and that women lawyers of color continue to

face even greater forms of discrimination than white women

lawyers. But we also witnessed how far women lawyers had

come, evidenced by the extraordinary group of women lawyers

and jurists who were panelists and attended the conference. The

message was clear; women lawyers must continue to unite

together in their fight for formal and substantive equality.
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(Ann Arbor: University of Michigan Press, 1998) and Kenneth Mack, “A Social
History of Everyday Practice: Sadie T.M. Alexander and the Incorporation of Black
Women into the American Legal Profession, 1925-1960,” Cornell Law Review 87
(2002): 1405.

27

The Circuit Rider



28

The Circuit Rider

Any in-house counsel can tell you: Plaintiffs love RICO. With its exciting origins in organized crime

and the allure of treble damages, the Racketeer Influenced and Corrupt Organizations Act has been

plaintiffs’ go-to cause of action for years. And since treble damages are only as good as the defendant’s

ability to pay, this love affair is doubly manifest when it comes to suits against business. 

The trouble is, many plaintiffs cry RICO even in the most mundane of commercial disputes. As Circuit

Judge Flaum once put it:

[C]ivil RICO plaintiffs persist in trying to fit a square peg in a round hole by squeezing

garden-variety business disputes into civil RICO actions. While it is clear that the

scope of civil RICO extends beyond the prototypical mobster or organized crime

syndicate, it is equally evident that RICO has not federalized every state common-law

cause of action available to remedy business deals gone sour.

Midwest Grinding Co., Inc. v. Spitz, 976 F.2d 1016, 1025 (7th Cir. 1992). So what are defendants to do?

After all, even baseless RICO claims need to be dealt with. Must they grin and bear it? Submit to costly

discovery? Hope for the best at summary judgment? 

Here’s the good news for defendants — RICO is one complicated statute. Circuit Judge Posner said it best

when he described the law as “constructed on the model of a treasure hunt.” Sutliff, Inc. v. Donovan Cos., Inc.,

727 F.2d 648, 652 (7th Cir. 1984). With its many elements and sub-elements, RICO takes some getting

used to. As such, plaintiffs regularly fail to plead it properly, leaving their complaints vulnerable to Rule

12(b)(6). And what is more, because so many plaintiffs undertake the same impossible task of trying to

pass off a simple business dispute as a RICO violation, a great number of RICO complaints fail to state a

claim in the same way. 

Continued on page 29
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Namely, plaintiffs will often (1) allege a RICO “enterprise” that

is the same as their RICO “person”; (2) allege too short of a

RICO scheme; (3) allege only mail and wire fraud as predicates;

and (4) fail to plead mail and wire fraud with particularity. 

The goal of this article is to share these four pressure points and

to discuss how courts in the Seventh Circuit have treated them.

While there’s no substitute for a thorough analysis of all the

RICO elements, the cost-conscious RICO defendant will begin

her counterattack by focusing on these commonly low hanging

fruit. And even though plaintiffs are generally granted leave to

amend their complaints if dismissed, those suffering from these

particular deficiencies often cannot save their claims, since, try

as they might, they’re stuck with a square peg.

Brief RICO Primer

The Racketeer Influenced and Corrupt Organizations Act (RICO),

codified at 18 U.S.C. §§ 1961-68, is a federal criminal law aimed

at combatting long-term criminal activity. Jennings v. Auto Meter

Prods., Inc., 495 F.3d 466, 472 (7th Cir. 2007). Under section

1964, anyone who is “injured in his business or property by

reason” of a RICO violation is entitled to bring suit, and may

recover treble damages, costs, and attorney’s fees. 18 U.S.C. §

1964. Although section 1962 proscribes four distinct sets of

activities (see 18 U.S.C. §§ 1962(a)-(d)), this article discusses

section 1962(c) alone, as it is arguably the most common form

of civil RICO. 

The section states: 

It shall be unlawful for any person employed by or

associated with any enterprise engaged in, or the activities

of which affect, interstate or foreign commerce, to conduct

or participate, directly or indirectly, in the conduct of such

enterprise’s affairs through a pattern of racketeering

activity or collection of unlawful debt. 

18 U.S.C. § 1962(c). Boiled down, this language means a civil

RICO plaintiff must prove that a “person” (i.e. defendant) (1)

conducted (or participated in the conduct of) (2) an enterprise

(3) through a pattern (4) of racketeering activity. Sedima, S.P.R.L. v.

Imrex Co., Inc., 473 U.S. 479, 481 (1985). 

The elements of “racketeering activity” and “pattern” are most

significant for the purposes of this article. “Racketeering activity”

means committing any of the crimes identified in section 1961(1),

such as mail fraud (18 U.S.C. § 1341) and wire fraud (18 U.S.C.

§ 1343). A “pattern of racketeering activity,” in turn, technically

occurs when two of these listed crimes are committed within ten

years of each other. See 18 U.S.C. § 1961(4). The Supreme Court,

however, has interpreted the pattern element to require more

than this technical bare minimum. Instead, racketeering activity

constitutes a pattern only if it satisfies the so-called “continuity

plus relationship” test — that is, only if the predicate acts are

related to each other and amount to, or pose a threat of, continued

criminal activity. H.J., Inc. v. Northwestern Bell Telephone Co.,

492 U.S. 229, 239 (1989). 

The second of these two sub-elements, continuity, “is both a

closed- and open-ended concept, referring either to a closed

period of repeated conduct, or to past conduct that by its nature

projects into the future with a threat of repetition.” Id. at 241. In

order to demonstrate closed-ended continuity, a RICO plaintiff

must “prov[e] a series of related predicates extending over a

substantial period of time.” Id. In the Seventh Circuit, courts

apply the Morgan multifactor test to analyze whether closed-

ended continuity is present. See Morgan v. Bank of Waukegan,

804 F.2d 970, 975 (7th Cir. 1986). The Morgan factors include

(1) the number and variety of predicate acts, (2) the length of time

over which they were committed, (3) the number of victims, (4)

the presence of separate schemes, and (5) the occurrence of

distinct injuries. Id.

Continuity as an open-ended concept refers “to past conduct that

by its nature projects into the future with a threat of repetition.”

H.J., Inc., 492 U.S. at 241. Open-ended continuity is present when

(1) “a specific threat of repetition” exists, (2) “the predicates are

a regular way of conducting [an] ongoing legitimate business,”

or (3) “the predicates can be attributed to a defendant operating

as part of a long-term association that exists for criminal

purposes.” H.J., Inc., 492 U.S. at 242-43.

Common Pleading Deficiency Number 1: The RICO

“enterprise” is the same as the RICO “person”

The law of RICO wants for simple rules. One, however, is that

the “person” and “enterprise” cannot be the same. This is known

Continued on page 30
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as the “non-identity rule.” It makes sense, but only if you

understand RICO’s true purpose. Consider the prototypical

RICO case: 

[A] person bent on criminal

activity seizes control of a

previously legitimate firm and uses

the firm's resources, contacts,

facilities, and appearance of

legitimacy to perpetrate more, and

less easily discovered, criminal

acts than he could do in his own

person, that is, without channeling

his criminal activities through the

enterprise that he has taken over.  

Fitzgerald v. Chrysler Corp., 116

F.3d 225, 227 (7th Cir. 1997). In

other words, in the world of RICO

the “enterprise” is the tool and the

defendant is the “person” who uses the tool. Since tools cannot

use themselves, nor companies seize themselves, it naturally

follows that “persons” cannot be “enterprises.” However, because

section 1962(c) does not make this explicit (though its language

does suggest it), many plaintiffs will nonetheless commit this

cardinal sin when pleading their claims. See, e.g., Haroco, Inc.

v. American Nat’l Bank and Trust Co. of Chicago, 747 F.2d

384, 384-85 (7th Cir. 1984); Miller v. Village of Schaumburg,

No. 13-cv-1601, 2013 WL 1337430 (N.D. Ill. Mar. 28, 2013).      

In Haroco, a group of debtors brought RICO claims against a

bank, its director, and its parent company. 747 F.2d at 384-85.

The plaintiffs alleged the bank violated section 1962(c) by

conducting its own affairs through a pattern of racketeering, in

that it intentionally overstated the amount of interest the plaintiffs

owed. Id. at 385.  In the alternative, the plaintiffs argued that

the interest scheme was actually the bank conducting its parent’s

affairs. Id. The defendants moved to dismiss the complaint on

several grounds, including that “the plaintiffs failed to allege

the requisite relationships between ‘persons’ and the

‘enterprises[.]’” Id. at 386. Although the district court did not take

up this argument, the Seventh Circuit did. Id. at 386, 399. Focusing

on the statute’s requirement that the liable person be “employed

by or associated with any enterprise,” the court held that an

alleged enterprise and person needed to be distinct, and so the

bank could not be held liable under section 1962(c) for conducting

its own affairs through a pattern of racketeering activity. Id. at

400. (Notably, the Seventh Circuit reversed the dismissal of the

plaintiffs’ alternative argument, because the parent-enterprise

was distinct from the bank-person. Id. at 402, 405.)

Senior Judge Shadur applied the principles of Haroco in dismissing

a recent RICO complaint. Miller,

2013 WL 1337430 at *1. In Miller, the

plaintiff brought a RICO claim against

two Schaumburg police officers. Id.

at *2. Before the defendants had even

appeared, the court issued an opinion

and order identifying several issues

with complaint, including the

“fundamental principle . . . established

more than a quarter century ago”

that “the ‘enterprise’ adverted to in

Section 1962(c) . . . must be distinct

from the ‘person’ who allegedly

violated that section.” Id. Here, the

complaint identified the two officers

as the “racketeering enterprise in this cause of action.” Id. But,

as the court noted, these two were “also the persons sought to be

held liable under RICO.” Id. As a result, the plaintiff’s “counsel’s

attempt to bring his client into court under RICO ha[d] resulted

instead in talking his way out of court on such a claim.” Id.

Common Pleading Deficiency Number 2: The RICO

scheme is too short

As noted, RICO was enacted to combat long-term criminal activity.

Jennings v. Auto Meter Prods., Inc., 495 F.3d 466, 472 (7th Cir.

2007). To prevent plaintiffs from subverting it for their shorter-

term ends, the Supreme Court injected into the “pattern” element a

sub-element of “continuity.” In analyzing whether the closed-

ended variety of continuity exists, courts in the Seventh Circuit

Continued on page 31
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apply the Morgan factors. See Morgan v. Bank of Waukegan, 804

F.2d 970, 975 (7th Cir. 1986). Of these, “duration is the single

most important aspect of the closed-ended continuity analysis”

and is “perhaps the closest thing [the Seventh Circuit] [has] to a

brightline continuity test.” Vicom, Inc. v. Harbridge Merchant

Services, 20 F.3d 771, 780-01 (7th Cir. 1994). Although courts are

technically required to consider all the Morgan factors, as a

practical matter, a short duration is dispositive. And since open-

ended continuity is rarely present in civil cases, a complaint that

alleges a RICO scheme shorter than eighteen months is generally

dead on arrival. See, e.g., Vicom, 20 F.3d at 780-84; Phillips v.

Sears Roebuck & Co., No. 06-cv-412, 2008 WL 2003186, at *1

(S.D. Ill. May 8, 2008). 

In Vicom, an equipment leasing company brought a RICO claim

against its former broker. 20 F.3d at 773-74. The plaintiff alleged

that between July 15, 1988 and April 9, 1989, the defendant

committed numerous predicate acts in support of several RICO

schemes, including schemes to fraudulently interfere with the

plaintiff’s lease arrangements and to commit larceny by

conversion. Id. The district court dismissed the plaintiff’s claims

because they were not pled with particularity. Id. at 775. On

appeal, and to avoid having to parse the lengthy complaint, the

Seventh Circuit analyzed whether the plaintiff had otherwise

stated a RICO claim. Id. at 778. Perhaps spying a low hanging

fruit, the court focused its attention on the requirement that the

plaintiff plead a “pattern” of racketeering, including the sub-

element of “continuity.” Id. 778-79.

Examining the plaintiff’s RICO allegations, the court highlighted

the plaintiff’s admission that the alleged racketeering activity took

place over less than nine months. Id. at 780. According to the

court, these alleged facts presented “serious durational problems.”

Id. Not only had courts in the circuit never deemed a nine month

scheme long enough, but also they had rejected plenty of schemes

that were longer. Id. After speedily considering the other Morgan

factors, the court concluded the plaintiff had not alleged closed-

ended continuity. Id. at 781-82. Also finding that open-ended 

continuity did not apply, the Seventh Circuit affirmed the

complaint’s dismissal. Id. at 784.         

In Phillips, consumers filed a putative class action against ten

defendants engaged in the manufacture and distribution of

lawnmowers. Phillips, 2008 WL 2003186 at *1. The plaintiffs

alleged the defendants conspired to deceive consumers by

misrepresenting the product’s horsepower. Id. The complaint

further claimed that this conduct added up to a violation of section

1962(c). Id. Upon the defendants’ motion, the district court

dismissed the RICO claims. Id. In so doing, District Judge

Murphy highlighted the rule that “to demonstrate closed-ended

continuity, a plaintiff must show that the related predicate acts

occurred over a substantial period of time.” Id. at *5. The

plaintiffs’ class action complaint, however, alleged a scheme

spanning only eight months. Id. In light of Seventh Circuit case

law holding that a time frame of less than nine months was too

short, District Judge Murphy concluded that plaintiffs’ claim was

“precisely that same type of ‘short-term, closed ended fraud,’ and,

therefore, the most significant factor — duration — cut[] against

them.” After briefly considering the other Morgan factors, the

district court dismissed the RICO claims. Id.

Common Pleading Deficiency Number 3: The predicate

acts include only mail and wire fraud

Although duration is the weightiest of the Morgan factors,

“variety and number of predicate acts” is the factor that is

probably most often deficient. Again, this goes back to the

never-ending effort to convert commercial disputes into

racketeering claims. RICO requires the plaintiff to point to

crimes that have been committed, and that can be difficult to

do when a matter is actually non-criminal. As a result, plaintiffs

tend to hang their hats on the federal mail and wire fraud

statutes, since “all modern business transactions entail use of

the mails or wires.” Midwest Grinding, 976 F.2d at 1025. 

Still, just as the courts use the duration factor to separate the

wheat from the chaff, they use diversity (or lack thereof) and

number of predicates to distinguish between long-term

racketeering and simple state law fraud. See, e.g., Hartz v.

Friedman, 919 F.2d 469, 473 (7th Cir. 1990) (“The Seventh

Circuit . . . does not look favorably on relying on many

instances of mail and wire fraud to form a pattern.”); 

Continued on page 32
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Sutherland v. O’Malley, 882 F.2d 1196, 1205 n.8 (7th Cir. 1989)

(“Mail fraud and wire fraud are perhaps unique among the various

sorts of ‘racketeering activity’ possible under RICO in that the

existence of a multiplicity of predicate acts . . . may be no

indication of the requisite continuity of the underlying fraudulent

activity. Thus, a multiplicity of mailings does not necessarily

translate into a ‘pattern’ of racketeering activity . . . .”) Although a

durational argument is more persuasive than a diversity argument,

the latter is almost always available in the pseudo-RICO cases,

and so just as important to know. See, e.g., United States Textiles

v. Anheuser-Busch Cos., Inc., 911 F.2d 1261, 1262-65 (7th Cir.

1990); Gavin v. AT&T Corp., 543 F. Supp. 2d 885 (N.D. Ill. 2008).

In United States Textiles, a t-shirt manufacturer claimed a

purchaser violated RICO by means of an extortionate scheme to

extract $2.55 million dollars in t-shirt discounts. 911 F.2d at 1262-

65. The racketeering activity supporting the scheme involved “a

considerable number . . . [of] instances of mail and wire fraud.”

Id. at 1267-78. The defendant moved for summary judgment,

which the district court granted. Id. at 1265. On  appeal, the

Seventh Circuit chose to conduct a motion to dismiss analysis,

focusing its attention on whether the plaintiff had properly alleged

a pattern. Id. at 1265. Considering the Morgan factors, the court

noted the large number of instances of mail and wire fraud,

commenting that “[a]t first glance, it would seem from the

duration of the scheme and the number of predicate acts that

[these] factors, by [themselves], would mandate a conclusion that

a ‘pattern’ has been alleged.” Id. 1268. However, the Seventh

Circuit went on to explain that “allegations of mail fraud and wire

fraud are unique among predicate acts when it comes to

determining the existence of a RICO pattern.” Id. In this instance,

because each of the many allegations of mail and wire fraud

simply related back to the single scheme, the court believed “the

raw number of transactions . . . was pure happenstance . . . .” Id.

After considering the other Morgan factors, the court held the

plaintiff had not properly stated its RICO claims, and affirmed the

district court’s dismissal. Id. at 1269. 

These same principles were applied in the more recent decision of

Gavin v. AT&T Corp., 543 F. Supp. 2d 885 (N.D. Ill. 2008). In

this putative class action, shareholders sued a phone company and

its contractor under RICO. Id. at 904. The plaintiff alleged

the defendants had “engag[ed] in a scheme to defraud Plaintiff

and other class members” by mailing notices that did not mention

shareholders could exchange their stock certificates at no cost

(instead of paying the contractor’s $7 per share fee). Id. The

defendants moved to dismiss the RICO claim under Rule

12(b)(6), arguing that the complaint did not sufficiently state a

pattern. Id. The district court agreed and dismissed the RICO

count. Id. at 906-07. In coming to this conclusion, now Chief

District Judge Castillo explained that “where, as here, the predicate

acts involve[d] multiple mailings relating to the same alleged

fraud scheme,” it was “particularly true” that conduct occurring

over a few months was insufficient to establish a closed-ended

pattern. Id. at 906. Notably, having also rejected open-ended

continuity, District Judge Castillo dismissed the RICO claim

without analyzing the other Morgan factors. Id. at 906-07.

Common Pleading Deficiency Number 4: Mail and wire

fraud are not pled with particularity

A RICO claim premised on mail and wire fraud may not look

like common law fraud, but to Rule 9(b) it’s all the same.

Whenever a plaintiff pleads RICO, any mail or wire fraud

allegations must be pled with particularity. This means that, at a

minimum, the complaint “must be specific with respect to the

time, place, and content of the alleged false representations, the

method by which the misrepresentations were communicated,

and the identities of the parties to those misrepresentations.”

Lachmund v. ADM Investors Servs., Inc., 191 F.3d 777, 784

(7th Cir. 1999). In a case with multiple defendants, “Rule 9(b)

requires a RICO plaintiff to plead sufficient facts to notify each

defendant of his alleged participation in the scheme.” Goren v.

New Vision Int’l, Inc., 156 F.3d 721, 726 (7th Cir. 1998). Perhaps

preoccupied with trying to satisfy the complex elements of RICO,

many plaintiffs seem to forget this basic rule of civil procedure.

As such, it presents another great opportunity for defendants to

try to defeat the case early on. See, e.g., Lachmund, 191 F.3d

at 784; Dremco, Inc. v. Diver, No. 12-cv-8703, 2013 WL

1873917, at *1-2 (N.D. Ill. May 3, 2013).

In Lachmund, a farmer sued a futures commissions merchant under

RICO for misrepresenting the risks presented by “hedge-to-arrive

contracts.” 191 F.3d at 780-81. Only two paragraphs of the plaintiff’s

complaint related to the merchant’s alleged fraudulent conduct:

Continued on page 33
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58. [The merchant] sent confirmations, monthly
statements and other commodity futures contracts
purchased through the mail and sold on the CBOT to
offset the various HTA and other hybrid grain contracts
solicited by [the other defendants]. [The merchant]
through its co-conspirator agents used the mails to entice
farmers other than Plaintiff to attend various
“presentations” intended to lure them
into this fraudulent scheme.

[. . .]

61. [The merchant] made use of
interstate telephone transmission lines to
effectuate the commodity futures
contracts purchased and sold on the
CBOT to offset the various hybrid grain
contracts solicited by [the other
defendants]. In addition, [the merchant]
caused the use of interstate lines by [the
other defendants] to solicit hedge-to-
arrive and other hybrid grain contracts
with Plaintiff.

Id. at 784 n. 9. The district court granted the

future commissions merchant’s motion to dismiss the RICO

count on the ground the plaintiff had not satisfied Rule 9(b). Id. at

781. The Seventh Circuit agreed the claim did not meet the

heightened pleading requirements, and it affirmed. Id. at 784.

The Lachmund court explained that neither of the two

paragraphs satisfied Rule 9(b) because neither identified (1) the

specific content of any alleged false representations, (2) the

identities of the parties to those alleged communications, (3)

the specific times of the alleged misrepresentations, or (4)

where they took place. Id. “Absent these specifics,” the court

concluded, “the pleadings cannot satisfy the requirements of

Rule 9(b).” Id.

Similarly, in Dremco, Inc. v. Diver, a real estate developer claimed

a group of homeowners violated RICO through a pattern of mail

and wire fraud predicates. No. 12-cv-8703, 2013 WL 1873917,

at *1-2 (N.D. Ill. May 3, 2013). In the only paragraph describing

the fraud, the complaint alleged:

(a) The Homeowners committed multiple acts
constituting mail fraud in violation of 18 U.S.C. § 1341
by mailing notices purporting to adopt budgets and to
levy assessments in the name of the Association;

(b) The Homeowners have committed multiple acts
constituting wire fraud in violation of 18 U.S.C. § 1343
by communicating with Dremco, its lenders and business
associates and others, by telephone and e-mail, in the
name of the Association;

(c) The Homeowners have filed documents with the
Office of the Secretary of State and other public offices
which falsely purport to be filed in the name of the
Association;

(d) The Ad Hoc Board has purported to levy assessments
and has mailed notices to Dremco and others in violation

of 18 U.S.C. § 1341; and

(e) The Ad Hoc Board purported to
adopt and record a Certificate of
Amendment of the Declaration in the
Office of the Recorder of Deeds of
DuPage County in violation of Section
17.07 of the Declaration while falsely
claiming authority to do so.  

Id. at *2. Ruling on the defendants’

motion to dismiss, Judge Durkin noted

that the plaintiff “[did] not even come close

to stating a viable RICO claim against any

of the homeowners.” Id. at *4. One of the

“glaring problems” the court identified as

ground for dismissal was the plaintiff’s

failure to “plead the predicate acts of mail and wire fraud with

particularity, including the basic ‘who, what, when, where, and

how’ for each act.” Id. (quoting Kaye v. D’Amato, 357 Fed.

App’x 706, 714 (7th Cir. 2009)). Simply put, the plaintiff “failed

to allege a fraud, and how particular mailing or wirings [were]

in furtherance of that fraud.” 

Conclusion

It’s been over twenty years since Judge Flaum lamented the

misguided persistence of RICO plaintiffs, and yet little has

changed. Time and again, defendants must confront racketeering

allegations which later prove to be no more than dressed up

fraud counts. For this reason, it remains just as important today

for defendants to think about how to quickly defeat bogus

claims. As this article has shown, examining the four RICO

“pressure points” can be a great way to begin.
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In two recent cases argued by Mayer Brown’s pro bono program, the Seventh Circuit unambiguously

reaffirmed a point of law and practice regarding Fourth Amendment standing that continues to trip up

lawyers and judges alike: a criminal defendant may move to suppress evidence allegedly obtained through

an unconstitutional search without having to assert ownership of either the evidence itself or the area

where it was discovered. The two cases, Johnson v. United States, 604 F.3d 1016 (7th Cir. 2010), and

Gardner v. United States, 680 F.3d 1006 (7th Cir. 2012), were both brought as ineffective assistance

of counsel claims on the grounds that defense counsel had failed to move to suppress critical evidence

due to a misapprehension of the law. The lesson of Johnson and Gardner is that defense counsel not

only may move to suppress evidence disclaimed by the defendant, but often must do so even where

the area searched was a home, vehicle, or article owned by someone other than the defendant.

In Johnson, the plaintiff, Adrian Johnson, had been convicted of possession with intent to distribute

crack cocaine. The police discovered the cocaine during a search of a parked vehicle which Johnson

had been driving shortly beforehand, and which Johnson had borrowed from a relative. Johnson’s

attorney chose not to file a motion to suppress the cocaine, explaining that “there was no Fourth

Amendment violation in searching the vehicle because of a lack of reasonable expectation of privacy

in the vehicle of another.” He further explained that he “felt it would be a better trial strategy to use

the fact that Mr. Johnson did not own the vehicle as an issue at trial.” Considering Gardner’s ineffective

assistance of counsel claim, the Seventh Circuit held that the above reasoning was an inadequate basis

for not moving to suppress the cocaine.

Continued on page 35
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Writing for the court, Judge Rovner confirmed that it is “well-

established” that the driver of a vehicle borrowed from another

may have a “reasonable expectation of privacy” in the vehicle,

which is what would entitle a defendant to bring a Fourth

Amendment challenge. She further

stated that the defense counsel’s trial

strategy was premised on a “false

dilemma”: Johnson could

simultaneously disclaim ownership of

the vehicle at trial (in order to argue that

he was unaware of the vehicle’s

contents), and attempt to establish a

reasonable expectation of privacy in the

vehicle (in order to move to suppress the

evidence obtained from the search). The

Seventh Circuit then remanded the case

to resolve factual issues critical to

Johnson’s ineffective assistance claim,

including whether Johnson had

consented to the search.

Judge Wood’s opinion in Gardner applied the same reasoning

used in Johnson to a trickier fact-pattern. The plaintiff Derrick

Gardner had been convicted of possession of a firearm by a

felon. The arresting officers claimed that they found the firearm

in Gardner’s jacket pocket after he consented to a search. Gardner

denied consent, and claimed that the officers planted the gun

on him. Gardner’s lawyer shared the opinion expressed by

both the prosecutor and the trial judge that Gardner could not

move to suppress the firearm without asserting a possessory

interest in the firearm. As the trial judge stated: “you cannot

file a motion to suppress an item taken from you while at the

same time denying that the item was taken from you.” Such a

position obviously posed a dilemma for Gardner: if he asserted

possession of the firearm in order to move to suppress, he could

not then deny possession at trial and argue that the firearm was

planted without risking perjury or impeachment. Again,

however, the Seventh Circuit found this to be a false dilemma.

It reasserted that standing under the Fourth Amendment only

requires that the defendant have a legitimate expectation of

privacy in the area searched, not a possessory interest in the

evidence uncovered there. The Seventh Circuit further recognized

that Gardner had a sufficient privacy interest in his own person

and clothing to assert a Fourth Amendment violation. Citing

Johnson, Judge Wood wrote that “[t]he law is not [so] harsh”

that “[a] defendant with two legitimate defenses to a possession

charge is . . . forced to pick just one.” The Seventh Circuit thus

reversed the district court’s denial of Gardner’s ineffective

assistance of counsel claim, despite the

fact that the trial judge himself shared

defense counsel’s misapprehension of

the law! The case was then remanded

for evidentiary hearings on the

likelihood of whether a motion to

suppress would have been granted.

The history of the proceedings in

Johnson and Gardner attests to the fact

that criminal law practitioners do not

consistently put into practice modern-day

Fourth Amendment jurisprudence, which

(at least since the Supreme Court’s

1967 decision in Katz v. United States)

has made privacy interests rather than

property interests the touchstone for standing under the Fourth

Amendment. A number of causes may be responsible for 

the confusion surrounding this important development in

constitutional law.

In the first place, property interests continue to be an important

factor for evaluating Fourth Amendment standing. Moreover,

criminal defendants without a possessory interest in the area

searched have frequently been held to lack standing to bring a

Fourth Amendment motion to suppress. See, e.g., Rakas v. Illinois,

439 U.S. 128 (1978) (passengers in getaway car who owned 

Continued on page 36
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neither the car nor the rifles and shells found in glove compartment

and underneath seat lacked standing); Rawlings v. Kentucky,

448 U.S. 98 (1980) (defendant did not have standing to challenge

search of girlfriend’s purse); United States v. Herrera, 54 F.3d 348

(7th Cir. 1995) (defendant did not have standing to challenge

search of codefendant’s apartment). But the lack of an ownership

interest in the area searched is not dispositive of the issue of

standing under the Fourth Amendment. Rather, it is only one

factor considered in a fact-intensive analysis of whether the

defendant had a legitimate expectation of privacy.  See, e.g.,

United States v. Peters, 791 F.2d 1270, 1281 (7th Cir. 1986)

(also considering “whether [the defendant] has the right to

exclude others from that place, whether he has exhibited a

subjective expectation that it would remain free from governmental

invasion, whether he took normal precautions to maintain his

privacy and whether he was legitimately on the premises.”).

There are other possible causes for confusion. For example,

the doctrine that a defendant may not challenge a search of

property he has “abandoned” (e.g. by telling the police that it

isn’t his) can be formulated in a way that is misleading if taken

out of context. See People v. Dowery, 174 Ill.App.3d 239, 243

(“[A] disclaimer of ownership or a possessory interest in

property . . . result[s] in a loss of standing.”). Properly understood,

however, this doctrine does not mean that a defendant like

Johnson lacks standing to challenge the search of a vehicle he

has borrowed from a relative and has been driving regularly,

unless he were then to tell the police that he has never seen the

vehicle before.

Additional confusion may be due to a tendency to conflate the

defendant’s interest in the evidence itself with his interest in

the area where it was uncovered. For instance, no one broached

the issue of whether Gardner had a privacy interest in his jacket

pocket, but everyone (except Gardner himself) incorrectly

believed that he had to assert some kind of interest in the

contents of his pocket before he could move to suppress them.  

Finally, the Supreme Court can possibly be blamed: In the

time since Katz was decided, the Court has sometimes seemed

to oscillate back towards a Fourth Amendment jurisprudence

based increasingly on concepts of property rather than privacy.

See Rakas v. Illinois, 128 U.S. at 156 (White, J., dissenting)

(“The Court today . . . effectively ties the application of the

Fourth Amendment and the exclusionary rule . . . to property

law concepts.”); United States v. Jones, 132 S.Ct. 945 (2012)

(holding that government installation of GPS device on suspect’s

vehicle was a Fourth Amendment search because it would have

been a trespass at common law); Florida v. Jardines, 133 S.Ct.

1409 (2013) (applying property doctrine to hold that a police

dog-sniff conducted on suspect's front porch was a Fourth

Amendment search). Nevertheless, the Court has never overturned

the reasonable expectation of privacy test for Fourth Amendment

standing. See Jones, 132 S.Ct. at 952-53 (explaining that the

Katz test continues to apply in cases where a defendant’s property

rights are not implicated).

After Johnson and Gardner, Fourth Amendment standing

should be less frequently misunderstood. Both cases clearly

assert that a criminal defendant will have standing under the

Fourth Amendment to move to suppress evidence when he has

a reasonable expectation of privacy in the area searched, even

if he does not have an ownership interest in that area, and even

if he disclaims any possessory interest in the evidence uncovered

there. More importantly, perhaps, both cases also establish that

the Sixth Amendment (pursuant to which Johnson’s and Gardner’s

ineffective assistance of counsel claims were brought) does not

tolerate a state of confusion regarding Fourth Amendment law.

Because of this, the two cases have a direct practical upshot for

criminal defense lawyers: they must move to suppress evidence

obtained through a police search if their only justification for not

doing so would be that the defendant lacked any possessory

interest where the search took place.
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I learned everything I know about Felicia Presser by reading her obituary, which is reproduced on

the second page of this brief essay. I distribute the obituary every year to the students in my Legal

Ethics class, because it is the best lesson I can give them about ... well, about themselves.

Though I seldom pay attention to newspaper obituaries, on September 5, 1998, one particular notice

caught my eye as I paged forward to the op-ed section. The headline was “Felicia Presser, Juvenile

Defense Lawyer,” and it was accompanied by a photograph of a very young woman. I forced myself

to read it, knowing that it had to be a tragic story.

Felicia  Nekritz Presser graduated from law school in the Spring of 1996, taking a job with the

juvenile section of the Ohio Public Defender's office. In December of that year she married Jay Presser.

She was diagnosed with breast cancer just a few weeks later, and in less than a year she had passed

away. Simply writing those facts still takes my breath away. When I read them to my students,

virtually everyone gasps in horror and then the entire class falls silent.

The first lesson is that life is fleeting and fragile. No one can ever be completely safe from that one

devastating test result or accident that can cut short all of your hopes and aspirations. No matter how

secure and successful your life may seem, it can all end suddenly and without warning.

Continued on page 38
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And in those awful situations when the good die young, family

and friends are left to search for meaning and solace. That is the

second lesson. Here is what Felicia Presser's loved ones said

about her:

“She believed absolutely in rehabilitation as opposed to

incarceration of criminals,” said her husband. “She believed in

the inherent goodness of all people, and it was that basic belief

that drove her.”

“It was her heart that just drove everything and drove everybody

to her,” said her mother.

Others added that she was passionate about defending the

underdog. She worked on death penalty cases and she

vulunteered legal assistance to the homeless. The main thing

that stood out was that “she really cared about [her] clients.”

That is the third lesson. Faced with an almost unimaginable

loss, Felicia Presser’s loved ones were able to find some

measure of comfort in the fact that she had devoted her life to

helping others. In what must have been the most sorrowful of

times, they consoled each other by remembering the way that

Felicia had lived, the good works she had done, the commitment

that she valued.

As I explain each semester to my students, no one will ever

look back upon the loss of wife or daughter and say, “What we

remember most is that she billed 2200 hours every year.” No

one tempers the grief of a son’s death by recalling that he always

drove a new BMW, or that he wore a Rolex and went skiing in

Aspen every year.

My point is not to embarrass my students about their materiality or

to call them acquisitive. I have no standing to do that, considering

my own comfortable life style. Anyhow, they would be justified in

tuning me out if I ever tried to preach them out of their supposedly

covetous ways. Rather, I hope to show the tremendous fulfillment,

and ultimately the depth of meaning, that can come from using

one’s legal training to help others. It is not too hokey (or at

least not way too hokey) to realize that when a career ends, as

it does for everyone, the greatest satisfaction comes to those

who have given the most. And this is true for legal careers that

span the decades that we all hope for, or only a few short years.

There is astonishing pressure on contemporary law students to

aspire to professional success in the most conventional terms:

big firms, long hours, high salaries. None of those are bad in

and of themselves, but conventional success can become self-

defeating if it is allowed to crowd out the motivation to do good.

Every attorney in every job can find some time for some sort

of pro bono work, and it is that work that will stand out in the

thoughts and memories of those who really care.

I commend to everyone – lawyers, law students, and law

teachers – Felicia Presser’s example of a life well lived.
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Significant Amendments 
toRule 45,Federal Rulesof 
Civil Procedure
T O T A K E E F F E C T O N D E C E M B E R 1 , 2 0 1 3

By Jeffrey Cole*

In April 2013, the Supreme Court adopted amendments to various civil, criminal, appellate and bankruptcy

rules, including FRCP 45, which governs subpoenas. The stated goal of the amendments is to clarify and

simplify the operation of the Rule. The pending amendments will take effect on December 1, 2013, unless

Congress enacts legislation to reject, modify, or defer them – which is exceedingly unlikely. The amended

Rule will govern in proceedings thereafter commenced and, insofar as just and practicable, all proceedings then

pending. It will expand the reach of federal subpoena power and alter current practice in a number of

significant ways: It will require that a subpoena be issued out of the court where the action is pending; permit

nationwide service; designate the place of compliance as a reasonably convenient place; and designate the

court where compliance is required as the proper court to handle subpoena-related motions. See generally,

Natasha Breaux, Comment, Analysis of the Proposed Amendments to Federal Rule of Civil Procedure 45

Pertaining to Nonparty Subpoenas for Documents, 50 Hous.L.Rev. 191 (2012); Advisory Committee

Note to the 2013 Amendments to Rule 45.

Summary of the Changes To Rule 45

1. The Court Permitted to Issue the Subpoena: Assuming the amendments become effective on December 1,

subpoenas must be issued in the name of the court presiding over the case, rather than in the name of the

court in which the subpoena is to be served. Not surprisingly, the former is designated  the “issuing court.”

Rule 45(a)(2).  Under prior practice, subpoenas for depositions and document production were issued in

the name of the court for the district in which the deposition or document production was to take place.

Continued on page 40
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2. Pre-Service Notice of Subpoena and Distribution to

Opponent of Documents Received Pursuant to Subpoena.

The requirement of advance notice that a document subpoena

is going to be served existed under the old Rule, but was often not

abided by either through inadvertence or design. So the new Rule

has a stand-alone section to emphasize the pre-service requirement

of notice to the opposing party. See Rule 45(a)(4). Nothing in the

new Rule, just like nothing in the existing Rule, obliges a party

to make available to any other party the information it receives

in response to a subpoena. That means that, upon receipt of a

notice, it is incumbent on counsel for other parties to make

arrangements with the lawyer serving the subpoena to obtain

access to everything produced. Failing that, a document request

should be served on that party requesting what is specified in the

subpoena. Otherwise, you may never see documents favorable

to your case that were produced. Remember, there is no Brady

requirement in civil cases, and your opponent need not help make

your case. Se-Kure Controls, Inc. v. Vanguard Products Group,

Inc., 2007 WL 781250, 2 (N.D.Ill.2007)(collecting cases).

3. Nationwide Service. Under amended Rule 45(b)(2), a subpoena

“may be served anywhere in the United States.” Thus, a subpoena

issued in the name of say the federal district court in Chicago or

Milwaukee or Indianapolis, may be served in New York, Houston

or Los Angeles. Any lawyer authorized to practice in the issuing

court may issue and sign the subpoena and have it served

anywhere in the country. See Rule 45(a)(3).

4. Nonparty Witnesses Are Subject to 100-Mile Limit, Except for

Trial. If the subpoena is for a deposition or a hearing, nonparty

witnesses can be compelled to travel only within 100 miles of

where they reside, are employed, or regularly transact business

in person. See Rule 45(c)(1)(A). If a non-party is subpoenaed

for trial, that person can be compelled to travel anywhere within

his or her state of residence, provided that it will not result in

“substantial expense.” Rule 45(c)(1)(B)(ii). If it does, the

Advisory Committee Note suggests that the subpoenaing party

offer to pay the expenses, and notes that “the court can

condition enforcement of the subpoena on such payment.”

5. Parties and Party Officers Strictly Confined to 100-Miles or

Statewide Limit. If the subpoena is for the testimony of a party or

party officer, that person may be compelled to travel anywhere

within the 100-mile limit or within his or her state of residence,

subject to the same “substantial expense” limitation. See Rule

45(c)(1)(B). Such a witness cannot be required to travel farther

than that, because Rule 45(c)(1) states that “[a] subpoena may

command a person to attend a trial, hearing, or deposition only

as follows.” This amended Rule 45(c)(1)(B) is designed to reverse

some decisions that have interpreted Rule 45 to require senior

corporate officers to travel long distances to testify at trial. The

amended Rule’s comments state that “these amendments resolve

the split in interpreting Rule 45’s provisions for subpoenaing

parties and party officers,” and that the amended rule “does not

authorize a subpoena for trial to require a party or party officer 

to travel more than 100 miles unless the party or party officer

resides, is employed, or regularly transacts business in person in

the state.” Dopson-Troutt v. Novartis Pharmaceuticals Corp., 2013

WL 5187914, 4 (M.D.Fla.2013). 

6. Place of Resolution of Disputes About a Subpoena: The new

Rule is focused on eliminating or reducing needless burdens and

expense. That purpose is reflected in the Rule’s directive that the

court where compliance is required (not the issuing court) must

hear and decide any motion to quash or modify a subpoena. See

Rule 45(d)(3)(A).

7. Transferring a Subpoena-Related Motion: However, the

court that is to hear a subpoena-related dispute under Rules

45(d)(2)(B), 45 (d)(3) and 45 (e)(2)(B) has the discretion to

transfer any motion to quash or modify or for a privilege

determination to the issuing court, but only if the “person”

subject to the subpoena consents or the court where compliance

is sought finds that “exceptional circumstances” exist. Of

course, the proponent of transfer bears the burden of showing

exceptional circumstances. See Rule 45(f). The Advisory

Committee Note to amended Rule 45(f) emphasizes that “it

should not be assumed that the issuing court is in a superior 

Continued on page 40



41

The Circuit Rider

Significant Amendments 
toRule 45 
Continued from page 40

position to resolve subpoena-related motions.” The note states:

“In some circumstances, however, transfer may be warranted in

order to avoid disrupting the issuing court’s management of the

underlying litigation, as when that court

has already ruled on issues presented by

the motion or the same issues are likely to

arise in discovery in many districts. Transfer

is appropriate only if such interests

outweighed the interests of the nonparty

served with the subpoena in obtaining

local resolution of the motion.”

The Advisory Committee Note states that

Rule 45 encourages the judge in the court

where compliance is sought “to consult

with the judge in the issuing court...while

addressing subpoena-related motions.”

But, as Greg Joseph has observed, it

potentially raises issues because the lawyers

are not present for this conversation, and

their positions are not directly being heard

by the issuing court judge, who may have substantial influence

on the outcome. But consultation among judges is not novel and

is permitted by the commentary to Canon 3A(4) of the Code of

Conduct for United States Judges, and Rule 2.9(a)(3) of the ABA

Model Code of Judicial Conduct. Mr. Joseph also recommends that

the compliance court judge advise the parties and nonparty witness

of any planned consultation with the issuing court judge and, after

the fact, inform them as to the substance of the communication

prior to deciding the motion. Joseph, Major Changes to Federal

Subpoena Power, http://www.jha.com/us/download.php?117.

It should be noted that Rule 37(b) has also been amended to

conform to amendments to Rule 45, particularly the addition of

Rule 45(f), providing for transfer of a subpoena-related motion

to the court where the action is pending. A second sentence is

added to Rule 37(b)(1) to deal with contempt of orders entered

after such a transfer. 

8. Automatic Admission of Counsel in the Issuing Court: If

the compliance court transfers the matter to the issuing court,

the lawyer for the subpoenaed person is automatically admitted

to the issuing court for the purposes of filing papers and appearing

on the motion (see Rule 45(f)). Hence, district court rules

requiring local counsel will not apply.

9. In the Event of Transfer, Telephonic Hearings Are

Encouraged. To “minimize the burden a transfer imposes on

non-parties,” the Advisory Committee Note urges that, “[i]f

the motion is transferred, judges are

encouraged to permit telecommunications

methods.”

10. Contempt: Both the court in which

compliance is sought and, after transfer, the

issuing court, may hold in contempt a

witness, under Rule 45(g). The Advisory

Committee Note to Rule 45(g) explains

that “disobedience constitutes contempt 

of both the court where compliance is

required...and the court where the action

is pending.” Under a related change to

Rule 37(b)(1), if the issuing court orders

compliance and the witness in the compliance

jurisdiction is non-compliant, that “may

be treated as contempt of either court.” 

The amendments to Rule 45 continue to recognize that non-

party status is a significant factor to be considered in

evaluating the balance of competing needs. See Cusumano v.

Microsoft Corp., 162 F.3d 708, 717 (1st Cir.1998); Dow

Chemical Co. v. Allen, 672 F.2d 1262, 1277 (7th Cir.  1982);

North Carolina Right to Life, Inc. v. Leake, 231 F.R.D. 49, 51

(D.D.C. 2005). It is one thing to subject parties to the trials

and tribulations of discovery, “the bane of modern litigation,”

Rossetto v. Pabst Brewing Co., Inc., 217 F.3d 539, 542 (7th

Cir.2000). It is quite another to impose those burdens on non-

parties who don’t have a horse in the race. 
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As a matter of tradition and constitutional law, judicial proceedings and documents are presumptively

open to public viewing.1 The right of public access to judicial proceedings originated in the context of

criminal proceedings, but over time federal courts expanded the right to the context of civil proceedings

because, as the Seventh Circuit has explained, “the contribution of publicity is just as important there,”

especially because “mistakes in civil proceedings may be more likely to inflict costs upon third parties.” 2

This expansion of the right of public access to judicial proceedings has occurred because, courts have

reasoned, public scrutiny over the court system serves to promote community respect for the rule of law,

provide a check on the activities of judges and litigants, and foster more accurate fact finding.3 In the

specific context of federal appeals, the Seventh Circuit has advised that “[i]nformation transmitted to the

court of appeals is presumptively public because the appellate record normally is vital to the case’s

outcome.” 4

In light of this presumption of publicity, the Seventh Circuit has a history of forbidding sealed

records, opinions, briefs, and arguments, “even if the litigants strongly prefer secrecy.” 5 To the extent

that parties previously agreed during the discovery phase to keep documents secret, the court has

concluded that such agreements “are no longer appropriate for the few documents that determine the

resolution of an appeal, so any claim of secrecy must be reviewed independently in this court.” 6

Continued on page 43
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To enforce the presumption of public access to the appellate

record, Seventh Circuit Operating Procedure 10 requires a party

to file a motion to seal documents contained in the appellate

record if the party wants a document that was sealed by the

district court to remain under seal in the court of appeals: 

7th Circuit Operating Procedure 10: Sealing Portions

of the Record

(a) Requirement of Judicial Approval. Except to the

extent portions of the record are required to be sealed by

statute (e.g., 18 U.S.C. §3509(d)) or a rule of procedure

(e.g., Fed. R. Crim. P. 6(e), Circuit Rule 26.1(b)), every

document filed in or by this court (whether or not the

document was sealed in the district court) is in the public

record unless a judge of this court orders it to be sealed. 

(b) Delay in Disclosure. Documents sealed in the district

court will be maintained under seal in this court for 14

days, to afford time to request the approval required by

section (a) of this procedure.7

Because the presumption under Operating Procedure 10 is that

documents will not be sealed, a motion to seal must demonstrate

sufficient cause to keep documents under seal. A generic motion

will not suffice. A motion to seal must be specific and must

“analyze in detail, document by document, the propriety of secrecy

providing reasons and legal citations.”8 The Seventh Circuit has

recently advised that it “does not look favorably on indiscriminate,

reflexive motions to seal the appellate record, but narrow, specific

requests will be granted when based on articulated, reasonable

concerns for confidentiality.”9 Yet parties must act promptly. Unless

a party moves to seal within the 14-day time limit, the court will

place into the publicly available appellate record all items previously

sealed in the district court.10

The Seventh Circuit has identified Baxter International, Inc. v.

Abbott Laboratories and Union Oil Co. of California v. Leavell

as the seminal cases setting forth the criteria that parties must

follow when moving to seal documents in the appellate record.11

The Baxter International and Union Oil requirements for motions

to seal are not new, but the court has repeatedly noted —

sometimes disparagingly — that even experienced counsel

frequently fail to meet these requirements in their motions to

seal.12 Therefore, practitioners before the Seventh Circuit

should be alert to the following principles when drafting

motions to seal documents in the appellate record:

Excluding Documents from the Appellate Record 

In light of the Seventh Circuit’s rigorous requirement that “counsel

analyze in detail, document by document, the propriety of

secrecy” for documents sought to be sealed in the appellate

record, counsel, before drafting a motion to seal, should first

determine whether any documents may be excluded from the

appellate record in the first instance. The court has instructed

that “it is often better to exclude the documents from the appellate

record than to analyze at length the reasons why they should or

should not be sealed.” 13 Furthermore, the court has emphasized,

returning documents to the district court “is appropriate when

they are not among ‘the materials that formed the basis of the

parties’ dispute and the district court’s resolution.’” 14

In asking for a document to be returned to the district court,

counsel should explain to the court of appeals how the document

“contribute[s] little to the resolution of the case” and why the

document “could be returned to the district court without loss

to the appellate process.”15 A careful preliminary review of which

documents actually constitute the basis of the parties’ dispute

and the grounds for the district court’s resolution will undoubtedly

save counsel time in preparing the motion to seal and enable

the court of appeals to rule more efficiently on the motion.

Records Required to be Sealed by Statute or Rule of

Procedure

As Operating Procedure 10 acknowledges, a statute or rule of

procedure may require some portions of the appellate record to

be sealed.16 For example, under 18 U.S.C. § 3509(d), the name

of a minor victim of a sexual assault must be filed under seal.

Similarly, certain “matter[s] occurring before the grand jury” must

be sealed pursuant to Federal Rule of Criminal Procedure 6(e)(2),

and under Seventh Circuit Rule 26.1(b) a litigant using a 

Continued on page 44
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pseudonym must disclose his or her true name in the disclosure

statement but may do so under seal. Counsel should specify

the statute or rule of procedure under which the motion to seal

is made. 

It is noteworthy that not all federal statutes that concern data

privacy contain explicit provisions requiring that records be

sealed in judicial proceedings. For example, the “Standards for

Privacy of Individually Identifiable Health Information” under

the Health Insurance Portability and Accountability Act of

1996 (“HIPAA”) does not provide for the filing of medical

records under seal in court.17 The HIPAA privacy regulations

instead require that health care providers and organizations, as

well as their business associates, develop and follow

procedures that ensure the confidentiality and security of

protected health information when it is transferred, received,

handled, or shared, but the regulations do not govern the

transmission of medical records in judicial proceedings.18

Additionally, the Right to Financial Privacy Act of 1978 does

not provide in general for the sealing of financial records in

judicial proceedings; instead, the statute allows financial

records about a customer obtained from a financial institution

pursuant to a subpoena issued under the authority of a federal

grand jury to be disclosed for some purposes as authorized by

Federal Rule of Criminal Procedure 6(e).19 Despite the lack of

expansive or explicit sealing requirements under these statutes,

prudent counsel should exercise care before allowing covered

information to be unsealed; for example, counsel should consider

requesting to exclude sensitive medical or financial records from

the record, as described above, where the district court’s ruling

did not necessarily rely on them.

Documents Containing Trade Secrets

The Seventh Circuit has recognized that trade secrets are a

category of information that may be sealed in the appellate record.20

Significantly, the court has observed that a trade secret “is one of

the most elusive and difficult concepts in the law to define,” and

in many cases the existence of a trade secret will require an “ad

hoc evaluation of all the surrounding circumstances.”21

In preparing a motion to seal, counsel should evaluate applicable

trade secret doctrines to determine whether there is a colorable

argument that a document sought to be sealed in the appellate

record contains trade secrets. For example, under the Uniform

Trade Secrets Act (which has been adopted in all states except

New York, North Carolina, and Massachusetts), a “trade secret” is

defined as “information, including a formula, pattern,

compilation, program, information, including a formula, pattern,

compilation, program, device, method, technique, or process,

that (i) derives independent economic value, actual or

potential, from not being generally known to or readily

ascertainable through appropriate means by other persons who

might obtain economic value from its disclosure or use; and

(ii) is the subject of efforts that are reasonable under the

circumstances to maintain its secrecy.” 22

Additionally, courts frequently refer to common law factors

(which are compiled in § 757 of the Restatement (First) of

Torts) in determining whether information is a trade secret,

including: (1) the extent to which the information is known

outside of the party’s business; (2) the extent to which the

information is known by employees and others involved in the

party’s business; (3) the extent of measures taken by the party 

to guard the secrecy of the information; (4) the value of the

information to the party’s business and to its competitors; (5) the

amount of time, effort, and money expended by the party in

developing the information; and (6) the ease or difficulty with

which the information could be properly acquired or duplicated

by others.23 Counsel should evaluate these or other appropriate

factors when moving to seal documents in the appellate record on

the ground that they contain trade secrets; failure to do so can

subject the motion to denial.24

In one recent case, KM Enterprises, Inc. v. Global Traffic

Technologies, Inc., the Seventh Circuit granted a motion to seal

a document in an antitrust action on the basis of trade secrets

where the appellee-movant asked that the document be sealed

or returned to the district court to protect sensitive, confidential

pricing and customer information.25

Continued on page 45
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The appellee described the document sought to be sealed as an

affidavit with attachments containing “nonpublic, confidential

data regarding [the appellee’s] de minimus sales into the district

from 2008 through 2011[.]” 26 Specifically, the appellee

explained that the purportedly confidential document “included

transaction- level data that identifies the

names of the individual customers, the

products purchased, and the prices

invoiced.” 27 The appellee urged that this

information should be kept under seal in

the appellate record, citing case law in

support of the proposition that sensitive

pricing information constitutes a trade

secret.28 The appellant, on the other hand,

vigorously opposed the sealing of this

document, arguing that the appellee’s

proposed sealing did not survive a Baxter

International analysis and urging that 

the document sought to be sealed was

“fundamental to the outcome of the issue

on appeal” and did not contain price

information constituting a trade secret.29

Ultimately, the Seventh Circuit concluded

— without extensive analysis — that the appellee’s motion to

seal was “narrow, specific, and justified,” and therefore granted

the motion in full.30

Documents Containing Privileged Information

The Seventh Circuit has not yet had an occasion to address a

motion to seal based on privilege grounds in a written opinion, but

the court has advised, in the abstract, that documents containing

information that is covered by a recognized privilege are entitled to

be kept secret on appeal.31 Specifically, the court has noted that a

motion to seal might be founded on the attorney-client privilege.32

(Documents arguably protected by the attorney-client privilege

may enter the district court record in the first instance, for

example, through presentation to the district judge during in

camera review.) Depending on the circumstances, the court of

appeals might grant a motion to seal on the basis of other

privileges that are recognized under federal common law, such

as the spousal communications privilege,33 the priest-penitent

privilege,34 and the psychotherapist-patient privilege.35 (In

diversity actions in which state law supplies the rule of decision,

privileges will be determined in accordance with state law,36

and therefore the court may recognize additional privileges

such as the physician-patient privilege,37 the accountant-client

privilege,38 or other miscellaneous privileges.39) Notably, the

Seventh Circuit, like the Supreme Court, is reluctant to create

new privileges,40 so counsel should not expect the court to

expand the categories of privileged documents that may be

sealed in the appellate record.

Confidential Information

The fact that parties may consider

confidential certain information

contained in the appellate record

documents will not necessarily justify

the sealing of those documents under

Operating Procedure 10.41 As the Seventh

Circuit has remarked, “many litigants

would like to keep confidential the

salary they make, the injuries they

suffered, or the price they agreed to pay

under a contract, but when these things

are vital to claims made in litigation 

they must be revealed.” 42 The court has

admonished that “[p]eople who want

secrecy should opt for arbitration,” 43

and therefore the court’s standard for

keeping confidential information under seal in the appellate

record is very high.

The Seventh Circuit will consider sealing a document containing

purportedly confidential information only if the party can show

that the document contains, if not a trade secret, “something

comparable whose economic value depends on its secrecy.” 44

To meet this exacting standard, a party cannot merely assert

that a document contains confidential information; instead, 

the party must justify the conclusion that information should

not be publicly disclosed.45

Continued on page 46
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For example, instead of baldly asserting that confidentiality of a

document would promote a party’s business interest, the party

must explain, at minimum, how disclosure of the document

would harm the party’s competitive position; whether this sort of

harm constitutes a legal justification for secrecy in litigation;

why the information contained in the

document is sufficient to justify its sealing;

and why the document should be sealed

despite the district court’s reliance on the

document in a written opinion.46 The Seventh

Circuit expects a detailed and specific

analysis of these issues before it will grant

a motion to seal a document that a party

contends contains confidential information.

For example, in Baxter International the

Seventh Circuit denied a motion to seal

documents containing an allegedly

confidential licensing agreement between

two parties where the parties did not

justify that confidentiality would promote

their business interests — the parties said

only that the licensing agreement “is, by its terms, confidential,”

and concluded without analysis that the terms of the

agreement, if made public, could harm their competitive

position.47 Similarly, in Milam v. Dominick’s Finer Foods, Inc.

— concerning an appeal from the denial of a motion for relief

from judgment on the basis of excusable neglect under Federal

Rule of Civil Procedure 60(b)(1) — the court denied a motion

to seal an affidavit that the moving party maintained “would

potentially cause embarrassment and affect [counsel’s]

personal and professional reputation by disclosing personal

matters”; the court reasoned that “[i]f the nature of the neglect

reflects poorly on counsel, that supports disclosure rather than

confidentiality: a lawyer’s clients (current and future) are entitled

to know what sort of error or other shortcoming led a district

court to enter judgment against people he represents.” 48 In light

of the court’s demanding standard for sealing documents on the

basis of confidentiality, as illustrated in these cases, counsel

should prepare a thorough analysis of the confidential documents

grounded in facts, not mere conclusions. 

Other Categories of Information

In addition to the above-listed categories, the Seventh Circuit

has advised that it will grant motions to seal documents containing

some other categories of information, including documents

containing the identities of undercover agents and documents

containing information that, if disclosed, would lead to retaliation

against an informant.49 Notably, the court will not necessarily

grant a motion to seal documents containing information about

national security.50 Indeed, the court has asserted that it “can

imagine, though only barely, a sealed opinion and order in cases

involving issues of national security,” 51 and it has repeatedly

pointed out that briefs and judicial opinions in the Pentagon

Papers case and the hydrogen bomb plans case were not kept

entirely under seal.52 The court’s conclusion that opinions in

these “grave matters”53 belong in the public

domain is consistent with the court’s

strong adherence to the policy that

judicial proceedings and documents are

presumptively public.

Briefs, Oral Arguments, and Judicial

Opinions Will Not Likely be Sealed

Counsel should proceed with caution before

asking the Seventh Circuit to seal briefs or

judicial opinions or to conduct oral

arguments in secrecy. The court deems

such requests to be “extraordinary” and

generally denies them.54 As a policy

matter, the court has advised that judicial

opinions will not be sealed in the appellate record because they

“are not the litigants’ property. They belong to the public, which

underwrites the judicial system that produces them.”55 “Not only

the judgment (which is in the open record) but also the district

court’s explanation for its judgment should be placed in public

view.”56 Moreover, the court has instructed, “the judicial

proceedings held, and evidence taken, on the way to a final

decision also are presumptively in the public domain.” 57

Consequently, in order to uphold the policy goal of a public

judicial system, the court has concluded that “both judicial

opinions and litigants’ briefs must be in the public record, if

necessary in parallel versions — one full version containing

Continued on page 47
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all details, and another redacted version with confidential

information omitted.” 58 The court will reject anyparty’s attempt,

however, to “hold the entire appellate proceedings off the public

record” 59 or to keep “not only the details but also the existence

of [a] case from public view” 60 by filing judicial opinions,

orders, and judgments under seal.

Similarly, the court strongly disfavors motions to hold oral

arguments in secrecy. For example, in Central National Bank of

Mattoon, a lawyer moved at oral argument to close the argument

and expel a newspaper reporter who the lawyer had noticed

upon entering the courtroom.61 The court denied the motion

and later explained in its opinion that a motion to conduct oral

argument in secrecy is “extraordinary” relief that a party must

request in advance of argument, “not only to give the other party

fair warning and the bench an opportunity for due deliberation but

also to give the press — which may be the only adversary of the

request for secrecy — a chance to be heard.”62 When requesting

that oral argument be held in secrecy, a party must make a strong

showing that the party’s interest in secrecy outbalances the interest

of the public or the press (as the self-appointed representative of

the public) in access to judicial proceedings.63 The court advised

that this standard is not met by a party’s mere showing that public

knowledge of the litigation could impair the party’s standing with

customers; indeed, the court explained, a “bank’s interest in

keeping the bad news about its management secret is meager in

relation to the claims of a free press for access to governmental

proceedings.”64 The public’s interest in access to judicial proceedings

is of paramount significance and generally trumps any party’s

private business interests.

Conclusion

Sealing practices vary across the different federal courts of appeals.

Some circuits appear to take an approach similar to the Seventh

Circuit’s presumption against sealing.65 But most circuits explicitly

or implicitly provide for the opposite rule, so that documents that

were sealed in the district court are automatically sealed in the

appellate court record.66 Which practice is better is a matter of

debate.67 The Seventh Circuit, however, is committed to its

demanding approach in upholding the policy of presumptively

public judicial proceedings and documents. Counsel practicing

before the Seventh Circuit therefore should keep in mind the

principles outlined above in order to efficiently and properly respond

when sealed documents are transmitted from the district court as

part of the appellate record.
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re Grand Jury Proceedings, 220 F.3d 568, 571 (7th Cir. 2000) (“There is no

accountant-client privilege.”).

Continued on page 49
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39 See generally Craig L. Unrath, ILL. INST. FOR CONTINUING LEGAL, EDUC.,

Privileges (2009), available at http://www.iicle.com/links/civiltrial09-ch7-

unrath.pdf (discussing recognized privilege doctrines under federal and state

law).

40 Gotham Holdings, LP v. Health Grades, Inc., 580 F.3d 664, 666 (7th Cir. 2009)

(holding that subpoenaed arbitration documents were subject to disclosure

pursuant to arbitration agreement, declining to create an “arbitration privilege,”

and noting that the Supreme Court similarly declined to create an “academic

privileges privilege” (citation omitted)).

41 Baxter Int’l, 297 F.3d at 547; Union Oil, 220 F.3d at 567–68.

42 Baxter Int’l, 297 F.3d at 547; see Union Oil, 220 F.3d at 567.

43 Union Oil, 220 F.3d at 568; see Baxter Int’l, 297 F.3d at 547 (“Trade secret law

does not exhaust legitimate interests in confidentiality, and businesses that fear

harm from disclosure required by the rules for the conduct of litigation often

agree to arbitrate.” (internal citation omitted)).

44 Baxter Int’l, 297 F.3d at 547.

45 Id.

46 Id.

47 Id.

48 567 F.3d at 831; see also Foster, 564 F.3d at 854–55 (discussing Milam).

49 Foster, 564 F.3d at 854; Hicklin Eng’g, 439 F.3d at 348 (collecting cases).

50 Union Oil, 220 F.3d at 567 (“Even disputes about claims of national security

are litigated in the open.”).

51 Pepsico, 46 F.3d at 30.

52 Id. at 30 (citing United States v. Progressive, Inc. 467 F. Supp. 990, reh’g

denied, 486 F. Supp. 5 (W.D. Wis.), appeal dismissed, 610 F.2d 819 (7th Cir.

1979) (hydrogen bomb case)); Union Oil, 220 F.3d at 567 (citing Progressive

as well as New York Times Co. v. United States, 403 U.S. 713 (1971) (Pentagon

papers case), and In re United States, 872 F.2d 472 (D.C. Cir. 1989) (a national

security case with public briefs and opinions, although parts of one opinion

were redacted to protect confidences)).

53 Pepsico, 46 F.3d at 30.

54 Central Nat’l Bank of Mattoon, 912 F.2d at 900; Pepsico, 46 F.3d at 30.

55 Pepsico, 46 F.3d at 31 (citations omitted).

56 Id. at 30.

57 Id. (citations omitted).

58 Hicklin Eng’g, 439 F.3d at 348. As discussed below, the court will also generally

deny requests to seal judicial opinions that concern disputes about claims of

national security. See Pepsico, 46 F.3d at 30; Union Oil, 220 F.3d at 567.

59 Pepsico, 46 F.3d at 30.

60 Union Oil, 220 F.3d at 567.

61 912 F.2d at 900.

62 Id. (citing Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 609 n.25

(1982) and Gannett Co. v. DePasquale, 443 U.S. 368, 401 (1979) (concurring

opinion)).

63 Id. 

64 Id. On the other hand, the court noted that, in the specific context of banking

litigation, the court would consider a motion for secret oral argument if made

by the Comptroller of the Currency (which regulates national banks) or the

Federal Deposit Insurance Corporation (which insures deposits in national

banks) instead of the bank itself because “[t]he history of bank ‘runs’ could be

thought to argue for controlling public access to information about disciplinary

proceedings against banks.” Id. at 900–01.

65 See 3d Cir. R. 106.0; 8th Cir. R. 25A(g); 11th Cir. R. 25-5.

66 See 1st Cir. R. 11.0; 1st Cir. R. 30.0; 1st Cir. Op. R. 7; 2d Cir. R. 25(a)(1)(E);

4th Cir. R. 25(c); 6th Cir. R. 11(c); 6th Cir. R. 25(h); 9th Cir. R. 27-13; 10th

Cir. R. 11.3(D); D.C. Cir. R. 47.1.

67 E.g., Lombard, supra note 2, at 1099–1100.
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